UPPER MISSOURI

WATERKEEPER

June 10, 2024
Submitted electronically to: DEQMAR17-434@mt.gov

Montana Dept. of Environmental Quality
Water Protection Bureau

1520 E. Sixth Ave

Helena MT 59620

RE: Comments In Opposition to Proposed Revisions to Nutrient Standards,
MAR17-434

Dear DEQ:

Please accept this comment letter on behalf of Upper Missouri Waterkeeper and its
membership in opposition to the Department's proposed revisions to its groundwater discharge
permitting rules.

Executive Summary

As described herein the proposed rulemaking represents a weakening of the regulatory
framework for nutrient pollution control and lacks a scientific basis demonstrating it will assure
protection of designated uses of surface waters. This letter relies upon the attached Expert Report
from Dr. JoAnn Burkholder, examining the proposed rulemaking and opining on several fatal
flaws; these documents together comprise Upper Missouri Waterkeeper's comments on MAR 17-
434,

The rulemaking is contrary to the federal Clean Water Act's purposes, express mandates, and
implementing regulations. Similarly, the proposed rulemaking is unconstitutional as it represents
a reactive pollution control paradigm inadequate to assure adequate remedies exist to prevent
unreasonable depletion or degradation, and lacks the necessary anticipatory and preventative
characteristics which the exercise of DEQ's water pollution control programs must implement.

We request the Department forgo finalizing the rule and abandon the unscientific and
unlawful effort to eliminate numeric nutrient criteria in favor of a nutrient translator, response
variables, and a speculative and unproven Nutrient Adaptive Management Program. Doing
anything otherwise opens the Department to unnecessary litigation and certainly will not achieve
the desired ends of improving water pollution management in terms of efficiency, clarity, or
assuring the protection and maintenance of local water quality and designated uses.



Comments
l. The Proposed Rulemaking Violates Requirements of the Federal Clean Water Act

Upper Missouri Waterkeeper (“Waterkeeper”) submits this comment in opposition to NEW

RULE | and NEW RULE Il, MAR Notice NO. 17-434, dated 4/26/24, which contain proposed
revisions to Montana water quality standards.

The Montana Department of Environmental Quality (MDEQ) has proposed revisions (the
“Revisions”) to Montana water quality standards for nitrogen (N) and phosphorus (P) that consist
of a proposed “New Rule I Translation of Narrative Nutrient Standards” (the “Rule”) and
Circular DEQ-15 plus non-binding guidance documents. These Revisions would render Montana
standards wholly unprotective and conflict with the Clean Water Act and Montana Constitution's
guarantees to a clean and healthful environment and adequate remedies because the Revisions:

1. Allow new and increased nitrogen and phosphorus pollution that has not been shown
to be necessary to accommodate social or economic development in violation of 40 CFR
131.12(a)(2),

2. Do not require the MDEQ to place any limit on N or P pollution before the pollution
has already wreaked significant damage on Montana recreation and aquatic life and thus
the revised standards do not protect sensitive uses (actually any uses) in violation of 40
CFR 131.11(a),

3. Do not contain sufficient parameters or constituents to protect uses in violation of 40
CFR 131.11(a),

4. Have such insensitive provisions for monitoring and measuring damage to Montana
aquatic life that massive and irreparable damage will have already occurred before it is
determined by DEQ that anything must be done to prevent damage from nitrogen and
phosphorus pollution, and

5. Remove critical protections of lakes, reservoirs and other waters downstream of
Montana rivers and streams, by removing upstream numeric criteria which had the effect
of reducing the levels of N and P that would reach downstream waters that are currently
protected only by vacuous narrative criteria in violation of 40 CFR 131.

Moreover, the proposed Revisions do all this damage to Montana waters although, the
alleged reason for gutting Montana protections against nitrogen and phosphorus pollution - to
avoid excessive costs to dischargers — is already addressed by recently enacted federal and state
regulations.

In Upper Mo. Waterkeeper v. United States EPA, 15 F.4" 966 (9" Cir. 2021), MDEQ
prevailed in arguing that it may allow pollution when treatment to attain nutrient criteria would
incite widespread and substantial economic harm. Now, acting as a very sore winner, MDEQ
insists on allowing pollution when it is feasible to avoid it and even when it will harm uses of
Montana waters. Indeed, with the proposed Revisions MDEQ in effect asserts that it will allow
new pollution - and the continuation of existing pollution - even when it can be easily and
cheaply avoided and even when that pollution has a strong potential to destroy Montana aquatic
life and recreation.



It is unclear why MDEQ is even wasting its time, the time of the public, and taxpayer
money with these proposed Revisions. To the extent MDEQ feels some lingering obligation to
fulfill the Legislature's unlawful directives under SB 358, it is reminded of its clear obligations
via federal law and the Montana Constitution to assure protection and maintenance of uses of
water and science-based criteria that prevent degradation and depletion. U.S. EPA cannot
approve these revisions to Montana water quality standards and, thus, the revisions are a nullity
under the Clean Water Act. Indeed, U.S. EPA in 2022 rejected proposed revisions that were in
part identical and in other parts functionally equivalent to some of the Revisions that MDEQ
offers now.

A. The Proposed Revisions violate federal law because they allow new and increased
pollution that is not necessary to accommodate important development.

It is unnecessary to state in detail here why the Revisions violate the Clean Water Act and
regulations regarding antidegradation because it has already been done.! In the May 10, 2022
letter from Darcy O’Connor, Director, Water Division, Region 8, U.S. Environmental Protection
Agency to Christopher Dorrington (hereinafter “O’Connor Letter,” EX. B), U.S. EPA clearly
disapproved, pursuant to CWA Section 303(c)(2), the attempt by the Montana legislature to
evade application of the CWA to new or increased loadings of pollutants to Montana waters.
Section 7 of SB 358 squarely violates federal regulations regarding antidegradation, 40 CFR
131.12, which have been recognized by Congress 33 USC 1313(d)(4)(B); PUD NO.1 of
Jefferson County and City of Tacoma v. Washington Department of Ecology, 511 U.S. 700, 704
(1994)

In short, the federal CWA does not allow states to allow new or increased discharges unless they
have been shown to be “necessary to accommodate important economic or social development in
the area in which the waters are located.” 40 CFR 131.12(a)(2). This is hardly surprising as the
propose of the CWA is to maintain and restore water quality with the goal of eventually
eliminating discharges altogether. 33 USC 1251(a).

Section 7 of SB 358, codified at MCA 75-5-317(2)(u), directly violates this policy by stating that
any degradation concerning parameters for which there are only narrative standards — now
generally nitrogen and phosphorus — is “non-significant” and exempt from Tier II
antidegradation review. See, Circular DEQ 15, 6.0, Proposed New Rule 17.30.7152 Thus, new or
increased pollution that unnecessarily expends assimilative capacity, water quality that is better
than the minimum standards, is completely permitted under Montana law and regulations which
thereby flatly violate the Clean Water Act. See O’Connor Letter p.3 and the attach Rationale for
EPA’s Disapproval of Montana’s Nutrient Provisions in Sections 2(1), 3, 4, and 7 of Senate Bill
358 (the “Rationale”) pp. 10-15.

Clearly, the only thing that MDEQ could have properly done with regard to Tier Il
antidegradation and Section 7 of SB 358 was to tell the Montana legislature that SB 358 would

1 We attach and incorporate by reference the issues raised in our Petition for Rulemaking to EPA, May 24, 2021.
2 If the degradation will actually cause measurable damage to uses, it will be subject to review. But that proviso does
nothing to prevent unnecessary pollution that destroy assimilative capacity.



have to be repealed or MDEQ would lose authority to implement the Clean Water Act in
Montana. Instead, MDEQ has maintained the same rules that state that any loss of assimilative
capacity up to 100% is “nonsignificant” or “de minimus.” MDEQ does not even pretend to have
a fig leaf in to cover the naked fact that it is reoffering a new Circular and Rule with identical
language to what has already been found to violate federal law.

In the O’Connor letter, USEPA left open the theoretical possibility that some translator for the
narrative standard might be developed in the for future that might be acceptable. (Ex. A
Rationale p.10) As is shown abundantly in B-D below, the Narrative Translator and Rule that has
been developed by MDEQ does not come within miles of being protective.

However, given the possibility that MDEQ will continue to attempt to develop a narrative
translator for nitrogen and phosphorus to use in place of its science-based standards, it is perhaps
not premature to consider how narrative standards can be reconciled with Clean Water Act Tier
Il antidegradation requirements. The answer is that it is clearly nearly impossible to reconcile
Tier 1l requirements with any narrative standard if it is attempted to place a de minimis exception
to Tier Il requirements.

The law is clear that allowing more than a ten percent cumulative loss of assimilative capacity
without a proper antidegradation necessity analysis is illegal because of its conflict with the
Clean Water Act. Kentucky Waterways, 540 F.3d at, Ohio Valley Environmental Coalition v.
Horinka, 279 F. Supp. 2d 732 (S.D. W. Va. 2003). It is relatively easy to calculate whether a
discharge or series of discharges will cause a cumulative loss of 10% of a numeric water quality
standard. As to a narrative limit, the task would seem to be generally impossible.

This is particularly true given that downstream water bodies must be considered. As is well
known and accepted by MDEQ, these situations are common where a discharge to a fast-moving
stream may not cause a violation of a narrative standard but would cause or contribute to a
violation of standards to a reservoir downstream. Is hard to imagine how a permit writer in many
cases could be expected to determine when a proposed permit might lead to a cumulative loss of
10% of the assimilative capacity of a downstream reservoir protected only by narrative criteria.

Accordingly, there can be no exception for “non-significant” or de minimis losses of assimilation
capacity as to waters and parameters for which there are only narrative standards. Here, however,
it is unnecessary to ponder how to calculate a cumulative loss of assimilative capacity as to a
narrative standard because MDEQ has proposed narrative standards that should not be adopted
because they are not protective and re-presents language that explicitly abolishes all protection of
assimilative capacity from unnecessary pollution.

B. The Revisions violate federal law because they do not protect aquatic life or other
sensitive uses

Federal regulations enacted under the CWA state:

“States must adopt those water quality criteria that protect the designated use. Such criteria must
be based on sound scientific rationale and must contain sufficient parameters or constituents to



protect the designated use. For waters with multiple use designations, the criteria shall support
the most sensitive use.” 40 CFR 131.11(a)

The Revisions are not protective of uses for a number of reasons. First, the Revisions attempt to
remove scientifically developed and U.S. EPA-approved numeric standards that do much more
to protect Montana waters and substitute for the protective numeric standards narrative standards
that will not adequately protect Montana waters.

No one claims that the proposed Revisions are based on new scientific data. Certainly SB 358
was enacted because of economic considerations. See generally, (MAR17-434)3. As discussed
below those economic concerns are largely misguided but, in any case, the law is clear that water
quality criteria are to be based on the science of what protects uses and that economic
considerations should not come into play in developing criteria. Supra, Upper Mo. Waterkeeper,
15 F.41 at 971 fn. 1, Mississippi Commission on Natural Resources v. Costle, 625 F.2d 1269,
1277 (5 Cir. 1980).

The many serious flaws of the proposed replacement for the science based the standards, the
Rule and Circular DEQ-15, are discussed by Dr. Burkholder in her “Comments on Montana’s
proposed replacement of numeric nutrient standards for wadeable streams and medium-sized
rivers with reversion to a narrative nutrient translator.” See Exhibit B.

The purposed Revisions will not protect Montana waters but instead allow Montana waters to
become impaired before anything is done to stop the pollution. This is the equivalent of waiting
until there is a forest fire before suggesting taking any steps for fire prevention.

Actually, the Narrative Translator in Circular DEQ-15 is worse than waiting for damage to do
anything because it generally insists on evidence that the water is seriously impaired before
doing anything to limit pollution; it does so by establishing thresholds for finding impairment
that in-fact show massive ecological damage. To repeat the analogy, the proposed criteria set
such a high threshold for when there is a forest fire, that no steps for prevention or containment
are to be taken until thousands of acres have burned.

Further, the Narrative Translator combines waiting for years for proof of impairment with use of
inadequate monitoring to determine if the water is impaired and not declaring that the water is
impaired until it is, very probably, irreparably impaired.

The problems raised by MDEQ’s reactive approach to controlling nutrient pollution have been
stressed by U.S. EPA in other contexts. For example, in responding to comments in a rulemaking
in Florida, EPA wrote:

EPA believes that the intent of the water quality standards as described in CWA
section 303(c) is to be preventive in a way that would restore and maintain water
quality; not to be reactive once impairments have been observed. EPA also notes
that reliance upon biological responses as the arbiter of a listing may provide a

3 MDEQ states that narrative nutrient standards provide the same or better protection than the numeric standards
(Notice of Proposed Hearing p.808), but MDEQ stating that does not make it true. It is manifestly false.



false sense of security and preventiveness by the water quality criteria. It is the
Agency's scientific understanding that there are confounding factors that may
prevent a biological response in time and space in a particular waterbody, but the
response may be present at that same space during another time when the
confounding factors are removed or may be present in another space when water
flows downstream where the confounding factors are absent.

EPA, Response to Public Comments on Proposed Nutrient Criteria for the State of Florida’s
Lakes. See also Florida Wildlife Fed'n, Inc. v. Jackson, 853 F. Supp. 2d 1138, 1163 (N.D. Fla.
2012) (explaining that the purpose of a nutrient water quality criterion is “not just to identify
existing impairment but also to measure for and thus help prevent future impairment”).

Likewise, then Acting Assistant Administrator for Water, Nancy Stoner, wrote in a letter
regarding a proposal to “wait and see” whether injury to aquatic life occurred:

The Agency’s primary concern with this approach is that waiting for visible algal
growth or an alteration in the biological community ensures that the designated
use is already impaired before action is taken to reduce nitrogen and phosphorus
loading. It takes a significant amount of time and resources for a waterbody to
recover once visible signs of nitrogen and phosphorus enrichment are
demonstrated.

March 1, 2011 Letter to Ronald F. Poltak, New England Interstate Water Pollution Control
Commission.

Further, the draft Narrative Translator fails to follow the U.S. EPA regulation 40 CFR

131.11(a)(1) requires that “[f]or waters with multiple use designations, the criteria shall support
the most sensitive use.”

Particular flaws in Circular DEQ-15 and the Rule identified by Dr. Burkholder include:

e TP is emphasized rather than both nutrients, to the exclusion or years-long -delayed
consideration of both TP and TN. Nitrogen, or N+P together, controls algal growth in
many Montana streams and rivers, as shown by science and emphasized for the past
decade by the U.S. EPA as well. Burkholder Comment pp. 5-9.

e The excessive threshold TN and TP concentrations chosen as acceptable by MDEQ will
allow Montana streams and rivers to sustain substantial nutrient-related degradation.
Burkholder Comment pp. 15-20.

e MDEQ allows a high percentage of exceedances which exacerbates the adverse effects of
the high thresholds. Burkholder Comment pp. 50-52.

e MDEQ requires TN and TP concentrations to be expressed as a monthly average, yet
only two samples are taken over the entire 3- to 3.5-month period (mid-June or July



through Sept.). The sparse data will easily miss storms that add nutrients to surface
waters. Burkholder Comment pp. 10-12.

The inadequate required sampling for TN, TP, and primary producers will prevent
reliable assessment of stream condition for nutrient concentrations and algal/plant
abundance. Burkholder Comment pp. 12-14.

Limited, inappropriate information that should not have been applied to Montana waters
(such as data from much more nutrient-polluted areas of the upper Midwest, data from
streams draining clearcut watersheds, and misapplied stressor-response studies) was
emphasized in choosing the TN and TP thresholds over actual reference stream N and P
concentrations indicative of natural, best conditions for sensitive biota. Burkholder
Comment pp. 21-28.

Where so-called reference conditions were used to establish the 90t percentile of
reference conditions, the data clearly show that some sites and samples were highly
nutrient-contaminated, skewing the analysis toward use of much higher TN and TP
concentrations than actual reference (pristine or minimally impacted) as acceptable.
Burkholder Comment pp. 21-24.

The draft Narrative Translator bases protection of recreational uses solely on benthic
algal abundance, failing to consider that recreational uses are also impaired by high
suspended algal and noxious plant biomass. Based on the false conclusion that the
threshold value for harmful benthic algal biomass is sufficient to protect the designated
use of Montana rivers and streams for recreation, MDEQ uses that value of benthic algal
biomass to set the standard. MDEQ also ignores the fact that the threshold value is much
too high to protect the more sensitive designated use for aquatic life such as trouts and the
macroinvertebrates they eat. Burkholder Comment pp. 30-33.

Non-existent “thresholds” used by MDEQ are instead where there is major loss of
macroinvertebrate community health. Burkholder Comment pp. 34-38.

Misapplication of conductivity data to adjust the macroinvertebrate response variable
score allows for further degradation of some streams and rivers in the Low Valleys &
Transitional Zone. Burkholder Comment pp. 37-40.

The threshold value for diel DO variation is inflated and non-protective for streams and
rivers in the Western and Transition regions, and even more excessive for waters in the
Eastern region. Burkholder Comment pp. 40-50, 58-59.

No response variable other than diel DO is applied to Eastern streams and rivers, and
even this response variable is not applied to Eastern waters during drought periods when
aquatic life is most vulnerable to oxygen stress. Burkholder Comment pp. 46-50.

There is no consideration of extreme low flows (7Q10 = the lowest 7-day average flow
that occurs, on average, once every 10 years). Only the 14Q5 is considered (= the lowest



average 14-consecutive-day flow that occurs, on average, once in 5 years). Low-flow
conditions of the 14Q5 are less adverse than the 7Q10. The 14Q5 allows poorer-quality
effluent that can meet water quality standards only when there is more volume for
dilution than would be allowed by the 7Q10. Burkholder Comment p. 52.

e There is no protection of Montana rivers and streams under the draft Narrative Translator
for 8.5 to 9 months of the year. The TN, TP, and response variable thresholds only apply
from mid-June or July (depending on the ecoregion) to September. Burkholder Comment
pp. 53.

e No protection is extended to ephemeral streams or spring creeks, despite their abundance
and importance; streams of the River Breaks region are not covered; and protection of
most large rivers is indefinitely postponed. Burkholder Comment pp. 54-57.

C. The Proposed Rulemaking does not contain sufficient parameters or constituents to
protect uses in violation of 40 CFR 131.11(a)

As identified by Dr. Burkholder, the Narrative Translator does not look at certain critical
parameters that it is necessary to gage to determine if a waterbody has been impacted by nutrient
pollution. In particular:

e Only one of four major groups of primary producers is considered. Primary producers are
the first responders to nutrient pollution. Benthic algae are tracked in the draft Narrative
Translator. Suspended microalgae, floating macroalgae, and vascular plants (floating and
submersed) are ignored, despite the fact that all three groups are known to proliferate
when stimulated by nutrient pollution in Montana streams, rivers, and downstream
waters. Burkholder Comment pp. 12-15.

e There is no consideration for major N pollution added as nitrate just before and during
the growing season. Nitrate acts as a plant nutrient at low concentrations, but as a toxin
to beneficial aquatic life at high concentrations. It is a major pollutant of surface and
shallow ground waters. MDEQ abandoned its earlier plan to develop criteria for nitrate,
but such criteria are needed to protect Montana’s stream and river ecosystems from
nutrient-related degradation. Burkholder Comment pp. 28-30.

Thus, for yet another reason, it is clear that the proposed Revisions should not be adopted by
MDEQ and cannot be approved by U.S. EPA.
D. The Proposed Rulemaking violates 40 CFR 131.10(b) because it removes critical

protections for downstream waters.

In its Water Quality Handbook, EPA explains:



The federal regulation at 40 CFR 131.10(b) requires that, when designating uses and
associated criteria, states and authorized Tribes consider “the water quality standards of
downstream waters and shall ensure that its water quality standards provide for the
attainment and maintenance of the water quality standards of downstream waters.”

Currently, many of the waters downstream of the waters affected by the Rulemaking have only
totally inadequate narrative standards for protection. However, insofar as the waters now directly
covered by Montana’s numeric nutrient standards are maintained through use of the present
numeric standards, downstream waters and the many people that rely on them receive some
protection. Allowing unnecessary new and increased pollution and removing numeric standards
that protect upstream waters will obviously exacerbate the severe nutrient problems now present
in downstream rivers as well as many Montana lakes and reservoirs. See also,
https://www.epa.gov/sites/default/files/2018-10/documents/protection-downstream-wgs-fags.pdf

E. The Revisions are unnecessary to achieve the purpose of relieving Montana
dischargers from costs associated with attempts to attain unattainable uses and the
Revisions illegally seek to relieve Montana dischargers from the legal requirements
of the Clean Water Act.

Perhaps the most unreasonable aspect of MDEQ’s proposal of these Revisions is that the
Revisions are now clearly unnecessary to avoid the economic dislocations that the Montana
legislature and MDEQ have claimed motivated their efforts to weaken the science-based numeric
nutrient criteria. The Ninth Circuit in Upper Mo. Waterkeeper made clear that it was reasonable
to adopt a variance for the 36 facilities for which MDEQ had shown that it would be necessary to
use reverse osmosis to meet the numeric standards. 15 F. 4" at 969, 971. The court also made
clear that allowance could be made in applying use designations to avoid costs being posed on a
community that it would be economically infeasible for the community to bear. 15 F. 4" at 973.

Moreover, since the adoption of the science-based numeric Montana standards, in 2014 U.S.
EPA adopted 40 CFR 131.14 that were specifically tailored to assist states, dischargers and
watersheds reach the highest use attainable without imposing economically infeasible costs. A
Montana community or other discharger that cannot qualify for a variance under that regulation
is almost by definition refusing to achieve water quality that is attainable and thereby violating
the Clear Water Act and unnecessarily injuring Montana waters, downstream waters and citizens
of Montana and downstream states.

. The Proposed Rulemaking Violates Citizens' Fundamental Constitutional Rights to
a Clean and Healthful Environment and to Adequate Remedies at Law Capable of
Preventing Unreasonable Depletion and Degradation

DEQ is the agency tasked with protecting uses of water and water quality necessary to support
such uses. See generall,y MCA § 75-5-101, 303. The express public policy of Montana is to
protect, maintain, and improve water quality, to provide a comprehensive program for
prevention, abatement, and control of water pollution, and to balance inalienable rights to pursue


https://www.epa.gov/sites/default/files/2018-10/documents/protection-downstream-wqs-faqs.pdf

life's basic necessities and use property in lawful ways with the policy of preventing, abating,
and controlling water pollution. The Legislature and DEQ are bound to give effect, through the
Water Quality Act, to provide adequate remedies for the protection of the environmental life
support system from degradation and provide adequate remedies to prevent unreasonable
depletion and degradation of natural resources. MCA { 75-5-101; 75-5-102(1); Mont. Const. Art.
I, 8 3, Art. IX.

The Legislature has also expressly stated that "rules should be adopted only on the basis of
sound, scientific justification and never on the basis of projections or conjecture, and that
agencies should "seriously consider the impact of the proposed rules." 1995 Statement of Intent,
Ch. 497, L. 1995. Further, the environmental protections DEQ is bound to implement do not
"merely prohibit that degree of environmental degradation which can be conclusively linked to
ill health or physical endangerment.” Mont. Envtl. Info. Ctr. v. Mont. Dep’t of Envtl. Quality
(“MEIC”), 1999 MT 248, { 77, 296 Mont. 207, 988 P.2d 1236. Rather, they provide
environmental “protections which are both anticipatory and preventative.” 1d.

Here, the Water Quality Act - including the proposed rulemaking - are an important component
of the State's scheme for implementing the constitutional obligation to prevent unreasonable
environmental degradation. However, as discussed supra and extensively documented by Dr.
Burkholder, the proposed rulemaking allows nutrient pollution to occur - and in some cases
become worse - before any meaningful steps are taken to limit such pollution. Among other
issues, the proposed rulemaking conflicts with the WQA's prohibition on new discharges that
could degrade high-quality waters without undergoing the requisite nondegradation review under
75-5-303, MCA, and by virtue of its attenuated and inadequate monitoring and purely reactive
thresholds for harm (allowing degradation to occur before action is required), the proposed
rulemaking also conflicts with the Montana Supreme Court's recognition that the Constitution’s
environmental protections are meant to be "anticipatory and preventative." MEIC, § 77. “Our
constitution does not require that dead fish float on the surface of our state’s rivers and streams
before its farsighted environmental protections can be invoked.” Id.

The proposed rules would tie the agency's hands with respect to authority to prevent the
environmental, negative consequences of ongoing, or potentially increased, nutrient pollution
from occurring, and in so doing the rulemaking infringes on citizens' right to a clean and
healthful environment and adequate remedies at law. Mont. Const. Art. 11, § 3, Art. IX, 8 1. As
other Montana Supreme Court caselaw makes clear, a legislative enactment that eliminates
statutory protections against harm violates the Montana Constitution. In MEIC, the plaintiffs
challenged the constitutionality of an exemption from a statutory requirement to review the
potential for activities to degrade high-quality waters. See MEIC, { 80. The challenged statutory
provision deemed certain activities categorically “nonsignificant” and “allow[ed] them to
proceed without the form of review which would otherwise be required for degradation of the
State’s waters.” Id. 1 19. The MEIC Court determined that the nondegradation review
requirement was “a reasonable legislative implementation of the mandate” to provide a “clean
and healthful environment.” Id. § 80. By creating a blanket exemption from nondegradation
review for certain potentially polluting activities, the Legislature “violate[d] those environmental
rights guaranteed by ... the Montana Constitution.” 1d.



As noted supra, the proposed rulemaking implementing SB 358 creates an entire swath of
activities deemed nonsignificant, and likewise undermines the floor of protection afforded
surface water quality under the federal Clean Water Act by imposing a specious new adaptive
management program coupled with iterative - and inadequate - monitoring of water quality.
Accordingly, the proposed rulemaking - like the exemption from nondegradation review at issue
in MEIC - violates the Constitution's environmental guarantees by undercutting the State's ability
to determine - and to condition - activities that could cause harm from nutrient pollution and
thereby take actions to prevent unreasonable depletion and degradation as required by Art. II,
Section 3 and Art. IX, Section 1(3) of the Montana Constitution.

Conclusion

Montana has sound science-based numeric water quality criteria for many of its waters. Given
that a variance may be sought under 40 CFR 131.14 when application of Montana numeric
would result in substantial and widespread economic and social impact or attainment of the
numeric criteria was other otherwise unattainable, there is no justification for failing to fully
implement Montana’s numeric nutrient criteria particularly where, as here, proposed revisions to
water quality standards lack a sound scientific basis establishing their protectiveness and ability
to assure maintenance of designated uses or downstream waters. Furthermore, the proposed
rulemaking not only runs afoul of mandatory requirements of federal law, but also infringes on
citizens' fundamental rights to a clean and healthful environment and to adequate remedies at law
capable of preventing unreasonable depletion and degradation by virtue of its flawed scientific
procedures, reactive metrics, and wholly belated approach to nutrient pollution control.

Upper Missouri Waterkeeper looks forward to working with Montana DEQ, Montana
dischargers and other interested parties in assuring that Montana waters maintain water quality
standards and attain their highest attainable use as soon as possible without imposing
unreasonable costs as such costs are defined by federal regulations.

Guy Alsentzer

Executive Director
Guy@UpperMissouriWaterkeeper.org
406.570.2202

24 S. Willson Ave., Ste. 6-7, Bozeman MT 59715
www.UpperMissouriWaterkeeper.org
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Exhibit A:  Petition for Rulemaking to EPA, Regarding Montana Nutrient
Rulemaking Issues



BEFORE THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

Petition for Rulemaking
Under the Clean Water Act

Water Quality Criteria for Nutrients
and Revisions to

Nondegradation Policy

in the State of Montana

N N N N N N N

l. Introduction

This petition is brough pursuant to the Administrative Procedures Act, 5 U.S.C. 8§ 553(e)
and 555(e). For the reasons detailed below Upper Missouri Waterkeeper (“Waterkeeper”)
hereby petitions the U.S. Environmental Protection Agency (“EPA”) to determine that recently
adopted statutory changes to the State of Montana’s water quality standards under Montana
Senate Bill 358! do not meet the requirements of the Clean Water Act (“CWA”) and EPA
regulations implementing the CWA, fail to protect aquatic life, fisheries, recreational, and other
designated uses of Montana waters; to disapprove those changes; and to promptly prepare,
publish, and finalize regulations setting forth revised or new numeric nutrient criteria that protect
designated uses and meet all requirements of the CWA.

Montana Senate Bill 358 (“SB 358”) attempts to eliminate the State’s science-based
numeric nutrient water quality criteria that are necessary to protect many Montana waters and
their designated uses from the harmful effects of nutrient pollution. In addition, the bill adds
new ‘“nonsignificance” criteria that revise and weaken Montana’s antidegradation policy (called
“nondegradation” in Montana) to include a whole new suite of exemptions allowing for
degradation of local water quality. Both actions are substantive changes of Montana’s water
quality standards rules requiring EPA approval before becoming effective as a matter of federal
law. Moreover, both actions weaken water quality standards and protections for designated uses
contrary to the requirements of the CWA and EPA regulations, necessitating determinations
from EPA that Montana’s nutrient and nondegradation standards do not meet the requirements of
the CWA.

! Montana Senate Bill 358, April 30" 2021 Final Version. Attached as Exhibit.



Il.  History and Background

For over two decades, EPA has recognized the importance of developing numeric
nutrient water quality criteria to protect designated uses of waterbodies from nutrient pollution
that is associated with increases in concentrations of nitrogen and phosphorus.? In 2014,
Montana adopted protective nutrient criteria, recognizing that the existing narrative criteria had
failed to protected designated uses of Montana waters from the effects of increasing nutrient
pollution.® EPA approved Montana’s nutrient water quality standards in 2015 as fully-supported
by sound science and necessary to protect designated uses.* Montana had adopted and EPA had
approved a combination of reference and stressor-response approaches to nutrient water quality
standards embodied in numeric nutrient criteria for nitrogen and phosphorus, grounded in sound
science.® Montana’s numeric nutrient criteria was precedential on a national scale as one of first
States to comprehensively address the threat of nutrient pollution through strong numeric water
quality criteria that protected all designated uses.

Montana Senate Bill 358 (“SB 358”) attempts to eliminate the State’s science-based
numeric nutrient water quality criteria that are necessary to protect many Montana waters and
their designated uses from the harmful effects of nutrient pollution. In addition, the bill adds
new “nonsignificance” criteria that revise and weaken Montana’s antidegradation policy (called
“nondegradation” in Montana) to include a whole new suite of exemptions allowing for
degradation of local water quality. These revisions represent a 180 degree turn in water pollution

controland demonstrate a complete disregard for CWA requirements and sound science.

I11.  Petition
This petition under 5 U.S.C. 88 553(e) and 555(e), requests EPA take the following
actions under its Sections 303(c)(2) and 303(c)(4)(B) authority:

2 EPA, Nutrient Criteria Development; Notice of Nutrient Criteria Technical Guidance Manual: Rivers and Streams,
65 Fed. Reg. 46167 (July 27, 2000). See also Administrative Record 228 et seq. in Upper Missouri Waterkeeper v.
EPA, 377 F. Supp. 3d 1156, 1159-60 (D. Mont. 2019). Where appropriate this Petition also cites to the salient AR
provided in EPA’s Index to the Administrative Record, filed Dec. 1, 2016 in the aforementioned action.

3 Suplee, Watson, Nov. 2008. “Scientific and Technical Basis of the Numeric Nutrient Criteria for Montana’s
Wadeable Streams and Rivers.” (hereinafter “Technical Basis NNC 2008”); Suplee, M.W ., and V. Watson , 2013.
Scientific and Technical Basis of the Numeric Nutrient Criteria for Montana’s Wadeable Streams and Rivers—
Update 1.; DEQ, Notice of Public Hearing on Proposed Amendment (Water Quality), MAR Notice No. 17-356 281
(Feb. 3, 2014); AR 1220-1225 (Circularl2-A), 1326, 1346, and 1636.

4 EPA Region 8, “EPA Action on Montana’s Numeric Nutrient Criteria and Variance Rules,” February 26, 2015.

5 Technical Basis NNC 2013, AR 1222.
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(1) make a determination that the state law elimination of numeric nutrient criteria and
required use of a new narrative, adaptive management nutrient program under Senate Bill 358,
effective immediate April 30, 2021 on signature by Governor Gianforte, fail to provide full
protection for designated uses and violate the CWA,;

(2) make a determination that Senate Bill 358’s revisions of nonsignificance exemptions
under Montana’s nondegradation policy violates EPA’s antidegradation policy rules and
mandatory public participation rules;

(3) make a determination that Senate Bill 358’s provisions violate the CWA by providing
an immediate effective date upon signature by the Governor without and before providing for
mandatory EPA review and action on those sections;

(4) disapprove those offending sections of Senate Bill 358 in Montana code for CWA
purposes; and

(5) promulgate federal regulations applicable to Montana setting forth revised numeric

nutrient water quality standards as necessary to meet requirements of the CWA.

A. Jurisdiction and Authority of the Environmental Protection Agency

The CWA requires that states adopt water quality standards. Such standards must consist
of the designated uses, the water quality criteria for waters based on such uses, and
antidegradation requirements.® The standards must protect the public health or welfare, enhance
the quality of water and wherever attainable, provide water quality for the protection and
propagation of fish, shellfish and wildlife and for recreation in and on the water, taking into
account their use and value of public water supplies, and agricultural, industrial, and other
purposes including navigation.’

Water quality criteria must be adopted that protect the designated uses. Water quality
criteria are expressed as constituent concentrations, levels, and/or statements, representing a
quality of water that supports a designated use(s).® Such criteria must be based on sound

scientific rationale and must contain sufficient parameters or constituents to protect the

633 U.S.C. § 1313(c)(2)(A); see also 40 C.F.R. 8§ 131.2, 131.3(i), 131.6.
733 U.S.C. §1313(c)(2)(A); see also 40 C.F.R. § 131.5(a)-(b).

840 C.F.R. 131.11(a)(2).

%40 C.F.R. § 131.3(b).
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designated use(s).® For waters with multiple use designations, the criteria shall support the most
sensitive use.!!

In any instance when EPA determines that a new or revised standard is necessary to meet
the requirements of the CWA, the Administrator shall promptly prepare and publish proposed
regulations setting forth a revised or new water quality standard.*? This petition demonstrates
that the facts in combination with the CWA’s plain language, EPA’s regulations and guidance,
support the Administrator making a determination that Montana’s elimination of its numeric
nutrient criteria and replacement ‘to-be-determined’ narrative adaptive management approach to
nutrient pollution control, and revisions of its nondegradation policy’s nonsignificance
exemptions, are individually and collectively not fully protective of designated uses or based on
sound scientific rationale and, moreover, that Montana’s revisions to water quality standards and

alleged immediate effective date occurred unlawfully without mandatory EPA approval.

B. Nitrogen and Phosphorus Pollution Threaten the Designated Uses of Waters in
Montana

1. Nutrient Pollution is Widespread and Harming Uses of Montana’s
Waterbodies
It is well-documented that the addition of nitrogen and phosphorus to surface waters
leads to phenomenon referred to as eutrophication. Eutrophication is increased plant and algae
growth and decay in a waterbody, and all the consequential changes to the waterbody and the
water quality that occur as a result. Indeed, some problems are caused by high concentrations of
the nutrients themselves; for example, direct toxicity of high levels of nitrate in drinking water to
humans and to aquatic organisms. Most problems caused by nitrogen and phosphorus, however,
result from the stimulating effect these pollutants have on plant and microbial growth, altering
the balance of natural communities, robbing the water column of oxygen, and promoting the
growth of harmful microorganisms.*3
These problems prevent waters from attaining the basic CWA “fishable/swimmable”
goals, threaten the health of human and wildlife users of these waters, and impose significant

costs on drinking water supplies. Nitrogen and phosphorus pollution harm Montana’s waters

1040 C.F.R. 131.11(a)(1).

14,

1233 U.S.C. § 1313(c)(4)(B), 40 C.F.R. §§ 131.5(a)(1)-(3), 131.5(h).
13 See Technical Basis NNC 2008, 2013.
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through: damage to recreational use of waters; damage to aquatic plant and wildlife
communities; damage to drinking water supplies; and damage to aesthetic quality of waters.*

An exhaustive body of literature shows that increased nitrogen and phosphorus loading to
freshwater systems stimulates algal growth across aquatic ecosystems.'® Researchers have
consistently reported significant positive relationships between nutrient concentrations and both
suspended and benthic algal biomass in streams. Chronic nitrogen and phosphorus pollution
from anthropogenic nutrient additions, sometimes called cultural eutrophication, shifts aquatic
ecosystems out of balance and dramatically alters food webs with many detrimental effects.
Nitrogen and phosphorus over-enrichment detrimentally affects aquatic life, and leads to aquatic
life impairment. These indirect effects are attributed mostly to changes in the dissolved oxygen
regimen and alteration of food and habitat resources. Studies of the effects of nutrient additions
to streams and resulting change in algal abundance and composition have shown major changes
in the abundance and types of consumers including macroinvertebrates and fishes present in
these nutrient-enriched streams. ®

So too does nutrient pollution impair the aesthetic quality of freshwater by significantly
reducing water clarity, causing floating mats of live and decomposing algae, and producing hypo
and anoxic conditions resulting in unpleasant odors and event fish kills. The stimulation of
freshwater algae and cyanobacteria by nutrient pollution described herein results in excessive
quantities of planktonic and sestonic algae in lakes, rivers, and streams. Water clarity is
decreased significantly by the algae as they overgrow the system and form blooms. These
blooms and poor aesthetic conditions affect the fishing designated use of many waterways.

In adopting its statewide numeric nutrient criteria Montana DEQ specifically recognized
that forms of nitrogen and phosphorus rank as the 4™, 8™, 10™" and 121" most common types of
pollution in Montana’s flowing waters.!” In fact, excess nitrogen and phosphorus levels account
for at least 17% of all stream miles impaired by all forms of water pollution in Montana.!®* DEQ
recognized that “the effects of excess nitrogen and phosphorus in streams and rivers go well
beyond the undesirable aquatic life referred to in the [previous] narrative standard. Excess

nitrogen and phosphorus affect other water quality parameters [e.g. DO, pH, and] [t]he state-of-

14 See generally, DEQ Integrated Reports 2006-2020, 303d Lists.

15 See Technical Basis NNC 2008, “Section 2.0 The Science of Stream Eutrophication” & Technical Basis NNC
2013, “Section 2.5 “Literature Consulted””.

% d.

" DEQ, ‘Nutrient Standards Rules and Statements of Reasonable Necessity,” 2014. (Hereinafter “Rule Statement.”)
8d.

PETITION FOR CWA SECTION 303(C) DETERMINATIONS AND RULEMAKING ON
MONTANA WATER QUALITY CRITERIA AND NONDEGRADATION POLICY EXEMPTIONS



the-science is such that linkages can clearly be made between nitrogen and phosphorus
concentrations and these other, already-adopted standards. Thus, the numeric nutrient criteria
will also assure protection and attainment of the state’s dissolved oxygen and pH standards
which are, in and of themselves, critical to the protection of fish and aquatic life.”*® In turn,
Montana developed and adopted nitrogen and phosphorus criteria set at levels so that they

protect streams from the undesirable aspects of eutrophication.?°

2. Numeric Nutrient Criteria Represent Scientific Best Practices and Regulatory
Consensus for Maintaining and Restoring Water Quality in Montana

Eutrophication has long been recognized as a serious water quality problem by EPA,
illustrated by the fact that the agency undertook a national eutrophication survey of streams just
shortly after its creation in the early 1970s. By the late 1990s EPA announced that all states and
tribes must develop nutrient criteria for their respective waters, and by 2000 EPA had published
a series of regionally-based numeric nutrient criteria recommendations.?! Acknowledging the
serious issues that nutrient pollutants can cause, EPA developed nutrient guidance in 2000 and
directed states to create science-based numeric criteria by 2003 to protect designated uses of
waters from the harmful effects of nutrient pollution as required by the Clean Water Act.??> EPA
found the nation’s reliance on varying narrative standards to control nutrient pollution in
waterbodies to be inadequate and lacking quantitative values and lacking specificity.?
Conversely, EPA has found numeric criteria to be more effective in protecting and supporting
designated uses and more effective for regulating pollutant discharges.*

Montana first adopted numeric nutrient criteria on large stretches of the Clark Fork River
and defined reach-specific nutrient concentrations and benthic algae biomass benchmarks.?
Montana chose to use numeric criteria for the Clark Fork early on, instead of relying on its then-
existing narrative nutrient criteria, because of the quantitative values associated with numeric
criteria. Soon after, in crafting numeric nutrient criteria for statewide application, DEQ’s expert

nutrient scientist Dr. Suplee recognized how numeric nutrient criteria embody the precautionary

¥1d. at 1.

20 See Circular 12-A, AR 1220-1225.

2L EPA. Ambient Water Quality Criteria Recommendations: Information Supporting the Development of State and
Tribal Nutrient Criteria, 2000. Washington, D.C., U.S. Environmental Protection Agency.

22 EPA. Nutrient Criteria Development; Notice of Nutrient Criteria Technical Guidance Manual: Rivers and
Streams, 65 Fed. Reg. 46167 (July 27, 2000). (hereinafter “EPA Nutrient Guidance 2000”).

23 EPA Nutrient Guidance 2000 at 1, 3-4.

241d. at 4, 9-10.

% Montana ARM 17.60.631.
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approach and work synergistically with traditional DO and pH numeric criteria to better protect

designated uses from eutrophication in Montana streams and rivers than narrative criteria:

“[SJomething about the DO, pH, and narrative [nutrient] criteria was not and is not working
when it comes to stream eutrophication, since eutrophication problems continue to be
common in Montana... [I]f one knew the nutrient concentrations that could prevent
exceedances of the DO and pH criteria in a waterbody, one has a good chance of actually
attaining the DO and pH criteria because the root cause of the problem would be addressed.
That is exactly what numeric nutrient criteria are intended to do.”?

In advocating for the use of numeric nutrient criteria Dr. Suplee explicitly recognized the
problematic nature of Montana’s prior narrative nutrient criteria, which have “more difficult
implementation challenges...there are no definitions in rule of what “undesireable” aquatic life
is, or, if that could be determined, what the levels of this aquatic life should be held to.”?’
Montana’s narrative nutrient criteria are poorly defined such that the application of such criterion
IS subject to individual interpretation and, consequently, debate and varying levels of efficacy in
actually protecting designated uses. Put simply, Montana’s previous narrative criteria approach
did not adequately address the state’s rampant nutrient pollution where excess nitrogen and
phosphorus levels accounted for 17 percent of all stream miles impaired in the state by

pollution.?8

C. Montana’s Nutrient Water Quality Standards

1. Montana’s Numeric Nutrient Criteria & EPA Approval

To address the ongoing issue of pervasive nutrient pollution and to comply with EPA
instruction to establish numeric nutrient criteria, Montana’s Department of Environmental
Quality (“DEQ”) developed water quality standards for nutrients in Circular 12-A.?® Montana
did so because narrative nutrient criteria were not adequately addressing water quality
impairments.® Circular 12-A set science-based numeric criteria for phosphorus and nitrogen to
protect all designated use such as health, fishing, and recreation in Montana’s wadeable streams.

The limits on in-stream pollutant concentrations in Circular 12-A are tied to the

egoregional characteristics of Montana as well as the season in which they are to be applied.

2% Technical Basis NNC 2008 at pp. 26.

27 d.

28 Notice of Public Hearing on Proposed Amendment (Water Quality). MAR Notice No. 17-356 281 (Feb. 3, 2014).
2 Circular 12-A, Numeric Nutrient Criteria in Montana. July 2014 Final Edition.

%0 Technical Basis NNC 2013 at 11-12.
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“The nitrogen and phosphorus concentrations provided here have been set at levels that will
protect beneficial [AKA, designated] uses and prevent exceedances of other surface water
quality standards which are commonly linked to nitrogen and phosphorus concentrations (e.g.,
pH and dissolved oxygen...) The nitrogen and phosphorus concentrations provided here also
reflect the intent of the narrative standard at ARM 17.30.637(1)(e) and will preclude the need for
case-by-case interpretations...”3! In other words, Montana’s numeric nutrient criteria represent
best available science tied directly to the most efficacious means for protecting designated uses

of most Montana waterways.

Table 12A-1. Base Numeric Nutrient Standards for Wadeable 5treams in Different Montana Ecoregions.
If standards have been developed for level IV ecoregions (subcomponents of the level lll ecoregions) they are
shown in italics below the applicable level lll ecoregion. Individual reaches are in the continuation of this table.

Numeric Nutrient Standard®
E ion™ (level Il or V] and Numb Ecoregion| Period When Criteria | Total Phosphorus  Total Nitrogen
coregion™” (level Il or IV) and Number
Level Apply’ (pe/L) (ne/L)
Northern Rockies (15) 1] July 1to September 30 25 275
Canadian Rockies (41) 1] July 1to September 30 25 325
Idaho Batholith (16) 1] July 1to September 30 25 275
Middle Rockies (17) 1] July 1to September 30 30 300
Absaroko-Galiatin Volcanic Mountains (17i) IV July 1to September 30 105 250
Northwestern Glaciated Plains (42) 1] June 16 to September 30 110 1300

Sweetgrass Uplaond (421), Milk River Pothole
Upland {42n), Rocky Mountain Frant Foothill v July 1to September 30 80 560
Potholes {42q), and Foothill Grassland (42r)

Northwestern Great Plains (43) and Wyoming

Basin (18) 1] July 1to September 30 150 1300
River Breaks (43c) v See Endnote 5 See Endnote § See Endnote 5
Non-caolcareous Foothill Grassland (43s), Shields-
Smith Valleys (43t), Limy Foothill Grasslond (43u), v July 1o September 30 a3 410

Pryor-Bighorn Foothills {43v), and Unglociated
Montona High Plains {430)*

Circular DEQ 12-A, p.3, Final July 2014 Edition.

In sum, Montana’s numeric nutrient water quality criteria are based on a large body of
scientific work, including EPA’s nutrient guidance, years of sampling and research by DEQ, and

scientific studies that show numeric criteria are necessary to protect the designated uses in

81 Circular 12-A, Introduction.
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Montana’s streams.3? Narrative criteria lack specificity whereas numeric nutrient criteria provide
“distinct interpretations of acceptable and unacceptable conditions, form the foundation for
responsible measurement of environmental quality, and reduce ambiguity for management and
enforcement decisions.”®® The state’s analysis and EPA’s 2000 guidance established a firm
scientific basis supporting Montana’s decision to derive numeric nutrient criteria at the ecoregion
level 111 scale.?* Indeed, EPA found Montana’s numeric nutrient criteria to be “scientifically
defensible, well supported by the record, and consistent with Clean Water Act requirements”
when approving numeric nutrient criteria for CWA purposes in 2015.> EPA has not
disapproved Montana’s numeric nutrient criteria since adoption in 2015 and therefore they are

still applicable in Montana as a matter of federal law.

2. Montana’s April 2021 Legislative Passage and Governor Gianforte’s
Signature of Senate Bill 358

The Montana Legislature passed Senate Bill 358 during the 2021 Session.% Petitioners
sent EPA Region 8 a letter dated April 23, 2021 detailing practical and legal issues with Senate
Bill 358 and requesting EPA urge Montana Governor Gianforte to veto the bill and if passed, to
exercise its CWA Section 303(c) authority and disapprove its sections amending state water
quality standards.®” Montana Governor Gianforte signed SB 358 into state law on Friday April
30t 2021.

SB 358 is a blatant attempt to eliminate a well-documented, proven, and science-based
approach to protecting designated uses of most Montana waterways with numeric nutrient
criteria. Waterkeeper is unaware of a single instance across the Nation in which EPA has
allowed a State to regress and remove a duly-promulgated and approved protective numeric
criteria approach in favor of a less-protective, narrative criteria approach. As EPA knows, its
own regulations for development of water quality standards requires states to adopt numeric

criteria unless such criteria cannot be established.38

32 See Technical Basis NNC 2008, 2013; see also EPA Nutrient Guidance.

33 EPA Nutrient Guidance at 10.

34 EPA Approval Letter 2015.

% 1d. at 2.

% Senate Bill 358.

37 See Letter, Upper Missouri Waterkeeper to EPA Region 8, “State of Montana Senate Bill 358; Request For Action
From the Environmental Protection Agency,” April 23, 2021.

%40 C.F.R. 131.11(b).
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Moreover, EPA has already found that Montana’s numeric water quality standards are
necessary to address nutrient pollution in the state, protect designated uses, and are based on
sound science. As EPA stated in its original Action Letter Approving Montana’s Numeric
Nutrient Criteria in 2015, “[t]he adopted water quality criteria...that are the subject of today’s
action are scientifically defensible, well supported by the record and consistent with CWA
requirements.”®® Further, EPA determined that Montana’s numeric nutrient criteria “will protect
aquatic life and recreational designated uses and are based on a strong scientific rationale that is
consistent with the EPA guidance on deriving NNC using scientifically defensible methods,” and
therefore approved such numeric criteria in 2015.4C Based upon this history and the robust
scientific record supporting Montana’s numeric criteria, EPA cannot now find that the
Legislature’s elimination of the necessary and protective numeric criteria protecting designated
uses of Montana waters is defensible, particularly given the lack of any rationale supporting such
revision. Senate Bill 358’s changes to Montana’s water quality standards cannot be approved,

and must be disapproved, as a result.

a. Elimination of Numeric Nutrient Criteria Under SB 358

In SB 358, Section 1, ‘Transition for nutrient standards,” the bill eliminates Montana’s
duly-adopted and EPA-approved numeric nutrient criteria and implementing rules and requires
the Montana Department of Environmental Quality (hereinafter “DEQ”) to adopt new nutrient
pollution control rules framed as a so-called “adaptive management program,” which is little

more than a variant, and a poor one, on the narrative standards approach.

b. SB 358 Violates the CWA

SB 358 is wholly divorced from requirements of the CWA or EPA regulations. Congress
directed states to establish water quality standards that “consist of the designated uses of the
navigable waters involved and the water quality criteria for such waters based upon such uses.”*!
EPA regulations specify that “[s]uch criteria must be based on sound scientific rationale and
must contain sufficient parameters or constituents to protect the designated use.”*? Because

water quality criteria must be set at a level that protects the designated use, economic factors “are

39 See EPA 2015 Action Letter at 2.

401d. at 12.

4133 U.S.C. §1313(c)(2)(A); 40 C.F.R. § 131.2.
4240 C.F.R. §131.11(a)(1).
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irrelevant” and states should not take them into account.*®

Water quality standards under § 1313 are standards for protecting waterway health and
designated uses. And, as EPA well-knows, science-based and protective water quality standards
are foundational to sound implementation of the CWA affecting, in particular, the second
primary method of restoring and protecting our waterways: pollutant discharge elimination
permits and the development of Total Maximum Daily Load (“TMDL”) cleanup plans.

Congress prohibited all pollutant discharges to waterways absent a permit, and water quality
standards are a primary driver of those permit requirements.** A TMDL must be designed to
ensure that a waterbody is returned to meeting water quality standards,* thus the importance of a
science-based goal post for water quality protection.

Repudiating this framework, SB 358 repeals the Montana water quality standard that
actually protects designated uses, proposes an ambiguous future regulatory program that does not
meet requirements in the Act and will allow permits to be issued that continue to cause and
contribute to water quality impairments, and requires a series of novel implementation methods

that will have the effect of frustrating the federal requirements discussed above.

I. Adaptive management is not a water quality standard
meeting the requirements of 33 U.S.C. § 1313(c).

Adaptive management plans cannot substitute for duly-promulgated water quality
standards. Too frequently (in fact most often) “adaptive management” is simply an open-ended
and purposefully ambiguous quasi-regulatory scheme that benefits only the regulated
community, externalizes the costs of major polluting sectors on the human environment, and
does not comply with mandates of federal water pollution control law. It may have some
usefulness in long-term planning guidance, but it has no place in setting water quality standards
that must protect designated uses—i.e., limits for known pollutant parameters, designed at
meeting needs for the waterbodies in question. Standards must include criteria defining a set
level of ambient conditions that are protective of human contact, of fish, of aquatic invertebrates,
and of wildlife.#¢ SB 358 eliminates protective, duly-promulgated and EPA-approved numeric

nutrient criteria effective immediately, replacing those standards with nothing other than an

43 Miss. Comm’n on Natural Res. v. Costle, 625 F.2d 1269, 1277 (5th Cir. 1980).
4433 U.S.C. 88 1311(b)(1)(c) and 1342 (a)(1). See also, 40 C.F.R. § 122.44(d).
%33 U.S.C. § 1313(d).

46 33 U.S.C. § 1313(c); 40 C.F.R §§ 131.5(a)(2); 131.11(a).
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indefinite and unprotective narrative approach and a future rulemaking process. A future state
rulemaking process with undefined and speculative result(s) also does not satisfy the CWA’s

requirements that water quality standards — today - must protect existing and designated uses.

ii. The bizarre implementation provisions of SB 358 are
unscientific and will allow increased pollution and harm to
Montana’s waterways in violation of the Act.

SB 358 would require a ‘balancing act’ in setting narrative nutrient water quality
standards for Montana. However, a balancing act in setting nutrient pollution controls is wholly
inappropriate and unlawful. The CWA is clear: a state must set water quality standards at a level
necessary to protect designated uses and then point source pollution must be controlled at levels
necessary to satisfy applicable standards and to ensure discharges do not cause or contribute to
violations of water quality standards. In stark contrast, SB 358 directs DEQ to prioritize
phosphorus reductions over nitrogen reductions contrary to an extensive body of nutrient science
for Montana’s waters*’, functionally incentivizing more harm to waterways by allowing a
primary causal agent of eutrophication, nitrogen, to be de-emphasized in standard setting
decisions. Ample evidence proves that most Montana waterways are nitrogen-limited and
nitrogen discharges from point sources are significant causes of pollution.*

Lastly, SB 358’s requirement to use determinations of novel response variables throws
out the State’s existing, proactive approach to nutrient pollution control that synthesizes a wide
body of science to create effective numeric nutrient criteria that protect designated uses in favor
of a crisis management regime where attempts to address site-specific pollution problems occur
only after the problem is out of hand. This is contrary to the protective directives of the Clean
Water Act and makes little scientific or economic sense as it is far more efficient — and cheaper —

to prevent nutrient pollution problems than to try and fix them after the occur.
iii. Montana cannot “repeal” protective numeric standards
approved by EPA for weaker narrative standards.

SB 358 has an effective date as of passage and signing by the Governor#® and requires

DEQ to implement a narrative approach to nutrient pollution control until “to-be-determined”

47 See Technical Basis NNC 2013 at 2-6: DEQ expert nutrient scientist Dr. Suplee recommends complimentary
nitrogen and phosphorus criteria because “[w]ater quality standards based on control of only a single nutrient (i.e.,
P) could result in unwanted ecological consequences in Montana’s rivers and streams.”

48 1d. See also DEQ Circular 12A.

49 SB 358, Section 11, “Effective Date.”
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adaptive management program rules are adopted in spring 2022.5° These sections violate the
CWA. The bill tries to prevent DEQ, as of the date on which Governor Gianforte signed SB
358, from implementing numeric nutrient criteria that EPA has approved, which are effective as
a matter of federal law, and which fulfill the CWA’s intent and purposes of providing a
scientific, proven basis for protecting designated uses of most Montana waterways.

While Petitioner notes that DEQ must, under federal law, implement the EPA-approved
nutrient criteria in Circular 12A, Waterkeeper is also aware from experience that DEQ has
proven unwilling to go against State Legislative directives despite federal law requirements, and
therefore it is very likely that lawful point source control of nutrient pollution through federally-
applicable numeric nutrient criteria has halted upon SB 358’s April 30" 2021 passage to state
law. To this point, DEQ is presently undertaking a new state-level Nutrient Work Group
stakeholder process specifically designed to implement the new adaptive-management approach
to nutrient pollution control required under Senate Bill 358, and is expressing in communication
to stakeholders the State of Montana’s view that Senate Bill 358 has eliminated numeric nutrient
criteria for Clean Water Act purposes.>!

SB 358 violates the Clean Water Act and directs the overt violation of the State of
Montana’s duty to faithfully implement requirements of the CWA which, among other items,
mandates that changes to water quality standards — like those contemplated by SB 358 — are only
effective upon EPA approval and upon a sound scientific and evidentiary basis, all of which are
lacking here.>? Given the numeric nutrient rule package experience with DEQ and this
unfortunate state of affairs, time is of the essence and EPA must act very quickly to protect
Montana waters from unlawful pollution by acting on this petition within 90 days as
contemplated under Section 303(c), and certainly before the state adaptive management
rulemaking process required under SB 358 gains traction and wastes valuable time and limited

resources on an unlawful wild goose chase.

%0 1d. Section 2 “Transition for nutrient standards-department.”

51 See Email Solicitation from DEQ to Stakeholders Regarding SB 358 — Narrative Nutrient Standards, May 12,
2021.

%233 U.S.C. § 1313(c)(2).
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C. SB 358’s Creation of New Nonsignificance Exemptions Under the
State of Montana’s Nondegradation Policy
In addition to eliminating Montana’s numeric nutrient criteria, SB 358 adds new
“nonsignificance” exemptions for pollutant discharges under its nondegradation policy.
Specifically, SB 358 adds the following:

75-5-317. Nonsignificant activities. (1) The categories or classes of activities identified in subsection (2)
cause changes in water quality that are nonsignificant because of their low potential for harm to human
health or the environment and their conformance with the guidance found in 75-5-301(5)©.

(2) The following categories or classes of activities are not subject to the provisions of 75-5-303:

(u) discharges of total phosphorus or total nitrogen that do not:

(i) create conditions that are toxic or harmful to human, animal, plant, and aquatic life;
(ii) create conditions that produce undesirable aquatic life; or
(iif) cause measurable changes in aquatic life; and

V) any other activity that is nonsignficant because of its low potential for harm to human health or to the
environment and its conformance with the guidance found in 75-5-301(5)(c).

SB 358, Section 7, pp. 16-17. SB 358’s revised nonsignificance criteria operate to allow more,
not less, pollution in Montana’s waterways.

First, SB 358’s new nondegradation exemptions invert the burden of proof in permit
decisionmaking, creating a legal presumption that nutrient discharges are per se nonsignificant
absent a showing triggering one of the thresholds under MCA 75-5-317(2)(u)(i-iii) or the “catch-
all” exemption embodied in 75-5-317(2)(v). This allocation of discretion and procedural
approach is legally backwards; rather, the starting point for nondegradation review must be that
all discharges — and given the record of nutrient pollution in Montana —especially nutrient
pollutant discharges, are subject to Tier 2 nondegradation review unless a site-specific showing
is made to justify an exemption.®® Here, no such showing(s) has been made in making revisions
to Montana’s nondegradation policy.

Second, SB 358’s nutrient specific categorical exemptions are not faithful to the CWA’s

5340 C.F.R. § 131.12(a)(2). States may exercise their implied de minimis authority and exempt a discharge from
Tier 1l analysis only if the discharge’s impact on water quality is insignificant, constrained by the purposes of the
CWA, and genuinely de minimis as proven by findings. See also Water Quality Standards Regulatory Revisions, 80
Fed. Reg. 51,020, 51,034 (Aug. 21, 2015).
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goals of maintaining and restoring water quality. SB 358 defines nutrient discharges as
insignificant as a matter of law, operating without regard to the specifics of a proposed discharge
and contrary to the very point of nondegradation: preserving water quality by preventing death
by a thousand cuts. EPA has emphasized in its Aug 2015 WQS Rule Revisions that a state
agency must look at the particular circumstances of a discharge when applying a de minimis
exemption to ensure that the discharge is insignificant-in-fact: “[u]nless a state...can provide
appropriate technical justification, it should not create categorical exemptions from Tier 2 review
for specific types of activities based on a general finding that such activities do not result in
significant degradation.”® SB 358’s new categorical exemptions functionally subvert the State’s
nondegradation policy because they empower Montana to allow significant, often cumulative,
degradation without Tier II review. Doing so exceeds the state’s implied authority to create de
minimis exemptions, lacks a factual basis, and is unlawful.

The same fatal flaws are found in SB 358’s new MCA 75-5-317(2)(v), which operates as
a ‘catch-all’ category purportedly exempting any “other activity that is nonsignificant because of
its low potential for harm...” This catch-all is incredibly overbroad, potentially authorizing
thousands of different activities that could alone, or together synergistically with other
discharges to a waterway, harm existing uses and degrade water quality. EPA’s rules do not
allow such broad exemptions to Tier Il reviews under nondegradation policy as doing so is not
only contrary to well-established regulation, but so too would allow the ‘exception to swallow
the rule’ through unscientific, categorical exemptions of otherwise polluting activities from
meaningful review and permitting. Mandatory public participation requirements are also ignored
insofar as this section allows DEQ to exempt potentially significant discharges from any number
of activities or types of pollutants, including even bioaccumualtive pollutants, without any
findings, notice to the public, or even a public hearing.

Critically, SB 358’s revisions to Montana’s nondegradation policy through vast
expansions of nonsignificance exemptions fail to satisfy public participation requirements of the
CWA and EPA rules. SB 358’s legislative-based approach to revising Montana’s
nondegradation policy ignores Section 303(c)’s public participation requirements by mandating

an effective date upon signature by the Governor, not approval by EPA or through a requisite

54 Water Quality Standards Regulatory Revisions, 80 Fed. Reg. 51,020, 51,035 (Aug. 21, 2015) (codified at 40
C.F.R. pt. 131).
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public process.> There are also no written findings accompanying SB 358 supporting these
revisions to Montana’s nondegradation policy; without written findings neither EPA nor the
public have any way of knowing what the legislature considered in creating these exemptions,
whether the changes comply with directives to protect existing or designated uses, and in any
case could not meaningfully participate in decisionmaking.

EPA regulation requires states to adopt an antidegradation policy and implementation
procedures consistent with 40 CFR § 131.12(a)(1-4). Here, no findings were created, EPA was
not given an opportunity to review and take action on the nondegradation policy changes before
effective date, and the public was precluded from substantively participating in the development
and any subsequent revisions to Montana’s nondegradation policy. In both substance and
process SB 358’s revisions to Montana’s nondegradation policy violate the CWA’s intent,
purpose, and EPA rules.

As described in the EPA WQS Handbook (1994), EPA may disapprove and federally
promulgate all or part of an implementation process for antidegradation if, in the judgment of the
Administrator, the State’s process (or certain provisions thereof) can be implemented in such a
way as to circumvent the intent and purpose of the antidegradation policy.®® EPA must exercise
its authority to do so here by disapproving SB 358’s unlawful revisions to Montana’s

nondegradation policy.

IV. Relief Requested by This Petition

For the reasons detailed above, Petitioners hereby petition EPA to, under Section
303(c)(2) and 303(c)(4)(B) to:

(1) make a determination that the State of Montana’s statutory elimination of numeric
nutrient criteria and creation of a new narrative, adaptive management nutrient criteria under
Senate Bill 358, effective immediate April 30, 2021 on signature by Governor Gianforte, fail to
provide full protection for designated uses and violate the CWA,;

(2) make a determination that Senate Bill 358’s revisions of nonsignificance exemptions
under Montana’s nondegradation policy violates EPA’s antidegradation policy rules and

mandatory public participation rules;

55 Section 303(c); 40 C.F.R. 131.12(a)-(b).
56 See also 33 U.S.C. § 1313(c)(4)(B).
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(3) make a determination that Senate Bill 358’s provisions violate the CWA by providing
an immediate effective date upon signature by the Governor without and before providing for
mandatory EPA review and action on those sections;

(4) disapprove those offending sections of Senate Bill 358 in Montana code for CWA
purposes; and

(5) promulgate federal regulations applicable to Montana setting forth revised numeric
nutrient water quality standards as necessary to meet requirements of the CWA.

Conclusion

The results intended by and process for adopting SB 358 under Montana law are contrary
to the explicit direction of the Clean Water Act and EPA rules. SB 358 was signed into state law
on April 30, 2021 with an unambiguous immediate effective date, resulting in an urgent and
stark conflict between federal law and EPA regulations, and state law revisions to water quality
standards that do not protect designated uses of Montana’s waters, are not based on science, and
were not lawfully approved. SB 358’s passage into Montana law flies in the face of the
scientifically rich record that supports the State’s numeric nutrient criteria in Circular 12-A,
criteria that EPA has approved for CWA purposes. Montana’s Legislature passed and Governor
Gianforte signed SB 358 without providing a reasoned rationale for the decision to depart from
previous findings, without providing evidentiary support for other substantive revisions to
Montana’s water quality standards, and failed to provide for mandatory public participation
opportunities or EPA review and approval.

For these reasons Waterkeeper petitions EPA to, within 90 days of receipt of this petition,
make the determinations requested in Section IV supra, to disapprove SB 358’s changes to
Montana’s water quality standards, and to promulgate federal regulations applicable to Montana
setting forth revised numeric nutrient water quality standards as necessary to satisfy requirements
of the CWA.

Respectfully submitted-

M

Guy Alsentzer, Executive Director Dated this day, the 24th of May, 2021.
Upper Missouri Waterkeeper Attachments: List of Citations

24 S. Willson Ave,

Suites 6-7

Bozeman, MT 59715
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List of Citations to Petition for Rulemaking Under the Clean Water Act Regarding
Water Quality Standards for Nutrients in the State of Montana

DEQ. Circular 12-A, Numeric Nutrient Criteria in Montana. July 2014 Final Edition.

DEQ. Email Solicitation to Stakeholders Regarding SB 358 Rulemaking — Narrative Nutrient
Standards, May 12, 2021. (Attached hereto).

DEQ. Notice of Public Hearing on Proposed Amendment (Water Quality). MAR Notice No. 17-
356 281 (Feb. 3, 2014).

DEQ. ‘Nutrient Standards Rules and Statements of Reasonable Necessity,” 2014.

EPA. “Ambient Water Quality Criteria Recommendations: Information Supporting the
Development of State and Tribal Nutrient Criteria”, 2000. Washington, D.C., U.S.
Environmental Protection Agency.

EPA. “Nutrient Criteria Development; Notice of Nutrient Criteria Technical Guidance Manual:
Rivers and Streams”, 65 Fed. Reg. 46167 (July 27, 2000).

EPA Region 8, “EPA Action on Montana’s Numeric Nutrient Criteria and Variance Rules,”
February 26, 2015.

Letter, Upper Missouri Waterkeeper to EPA Region 8, “State of Montana Senate Bill 358;
Request For Action From the Environmental Protection Agency,” April 23, 2021. (Attached
hereto).

Senate Bill 358, Montana 2021 Legislature, April 30" 2021, Final Version. (Attached hereto).

Suplee, M.W ., and V. Watson , 2013. Scientific and Technical Basis of the Numeric Nutrient
Criteria for Montana’s Wadeable Streams and Rivers—Update 1. Montana DEQ.

Suplee, Watson, 2008. “Scientific and Technical Basis of the Numeric Nutrient Criteria for
Montana’s Wadeable Streams and Rivers.” Montana DEQ.
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Exhibit B:  Letter from Darcy O’Connor, Director, Water Division, Region 8, U.S.
Environmental Protection Agency to Christopher Dorrington, May 10, 2022



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8
1595 Wynkoop Street
Denver, CO 80202-1129
Phone 800-227-8917
www.epa.gov/region8

May 10, 2022

Ref: SWD-1O
SENT VIA EMAIL

Director Christopher Dorrington

Montana Department of Environmental Quality
P.O. Box 200901

Helena, Montana 59620-0901
CDorrington2(@mt.gov

Subject: EPA’s action on Montana’s water quality standards in Sections 2(1), 3, 4, and 7
of Senate Bill 358

Dear Director Dorrington:

The U.S. Environmental Protection Agency (EPA) has determined that legislative actions

in Section 2(1), 3, 4, and 7 of Senate Bill 358 (SB 358) signed into law on April 30, 2021,
include changes that are new or revised water quality standards (WQS) that EPA has the
authority and duty to approve or disapprove under the CWA section 303(c)(3). Although the
statutory changes took effect under state law on April 30, 2021, the new and revised WQS are
not effective for CWA purposes, including for implementation in the CWA Section 402 National
Pollutant Discharge Elimination System (NPDES) permitting program (see 40 C.F.R. 131.21(¢)),
absent EPA’s approval.

The Montana Department of Environmental Quality (MDEQ) informed EPA on May 3, 2021,
that it did not intend to submit the statutory changes to EPA for review pursuant to CWA Section
303(c).! EPA is nonetheless obligated to review and act pursuant to CWA Section 303(c) and 40
C.F.R. Part 131 regarding certain statutory changes that constitute new or revised WQS. EPA is
disapproving these provisions because the revisions are not consistent with the requirements of
the CWA and 40 C.F.R. Part 131. The disapproved provisions are: (1) Section 2(1) of SB 358
specifying that Montana’s numeric nutrient criteria (NNC) contained in MDEQ’s Department

' May 3, 2021 email from Myla Kelly, MDEQ Water Quality Standards Section Supervisor to Tonya Fish, EPA
Region 8 Water Quality Section.



Circular DEQ-12A? cannot be used for permitting purposes; (2) Section 3 of SB 358 which
mandates the removal of all references to the NNC and general variances by the Board of
Environmental Review (Board); (3) Section 4 of SB 358 which mandates the removal of all
references to the NNC and general variances by MDEQ; and (4) Section 73 of SB 358 specifying
changes to Montana’s antidegradation (nondegradation) program. Therefore, these revised and
new WQS cannot be used for any CWA purpose. The enclosure contains a more detailed
rationale for today’s action.

Clean Water Act Review Requirements

CWA section 303(c)(2) requires states and authorized Indian tribes* to submit new or revised
WQS to EPA for review. EPA is required to review and approve, or disapprove, the submitted
standards. In this case, Montana did not submit SB 358 to EPA for review. However, EPA’s
authority and duty to evaluate whether a provision is a new or revised WQS is not dependent
upon whether the provision was submitted to EPA for review.’

EPA concludes that Sections 2(1), Section 3, and Section 4 of SB 358 constitute revised WQS
and Section 7 constitutes a new WQS. The enclosure includes EPA’s evaluation concluding that
these provisions constitute revised and new WQS and EPA’s rationale for disapproval.

Today’s Action

EPA is disapproving Section 2(1) of SB 358 because Section 2(1) revises the desired condition
for the applicable waterbodies to be the condition described by the general narrative criteria
(narrative criteria) only (i.e., no longer including the NNC) without adequate information to
demonstrate that the narrative criteria alone protects the designated uses. The state’s permitting
record over the past two years demonstrates that the implementation of the narrative criteria
alone does not protect the designated use, as required by 40 C.F.R. § 122.44(d)(1).® Additionally,
the narrative criteria alone, as informed by the record supporting the NNC, does not contain
sufficient parameters or constituents to protect the designated use consistent with 40 C.F.R. §
131.11(a)(1).” Applying a similar rationale, EPA is disapproving Section 3 and Section 4 of SB
358 because these sections revise the desired condition for the applicable waterbodies by

2 deq.mt.gov/files/Water/WQPB/Standards/PDF/NutrientRules/CircularDEQ12A_July2014 FINAL.pdf.

3 For purposes of this action letter, the term “Section 7” is only referring to that portion codified as MCA 75-5-
317(2)(u). MCA 75-5-317(2)(v) is addressed in EPA’s May 6, 2022 memo to the file: “SB 358 Water Quality
Standards Review; Rationale for EPA not acting on remaining provisions of SB358.”

4 CWA section 518(e) specifically authorizes EPA to treat eligible Indian tribes in the same manner as states for
purposes of CWA section 303. See also 40 C.F.R. § 131.8.

3> The U.S. Court of Appeals for the 11 Circuit held that EPA has a mandatory duty to act on new or revised state
WQS, whether or not they are submitted to EPA. Miccosukee Tribe of Indians of Florida v. EPA, 105 F.3d 599 (11
Cir. 1997); FPIRG v. EPA, 386 F.3d 1070 (11% Cir 2004) (concurring with the reasoning in Miccosukee).

® EPA evaluated the state’s permitting record since May 2020, when MDEQ began to apply the general narrative
criteria rather than the NNC in determining whether a discharge had the reasonable potential to cause or contribute
to an excursion of WQS.

740 C.F.R. § 131.11(a)(1) requires that criteria must be “based on sound scientific rationale and must contain
sufficient parameters or constituents to protect the designated use.”
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mandating removal of any reference in Montana’s regulations to the NNC by the Board (Section
3) and MDEQ (Section 4) without ensuring that the remaining criteria contain sufficient
parameters or constituents to protect the designated use consistent with 40 C.F.R. § 131.11(a)(1).
This deficiency is documented in the state’s permitting record over the past two years. EPA is
also disapproving Montana’s new nondegradation provision in Section 7 because it is
inconsistent with 40 C.F.R. § 131.12(a)(2).

Endangered Species Act Requirements

In addition to EPA’s review pursuant to section 303(c) of the CWA, section 7(a)(2) of the
Endangered Species Act (ESA) requires federal agencies, in consultation with the U.S. Fish and
Wildlife Service (USFWS), to ensure their actions are not likely to jeopardize the continued
existence of federally listed species or result in the destruction or adverse modification of
designated critical habitat of such species. EPA’s disapproval of Section 2(1), Section 3, Section
4, and Section 7 of SB 358 is not considered an “action” under ESA Section 7(a)(2) as defined at
50 C.F.R. § 402.02. As such, EPA’s disapproval is not subject to ESA Section 7(a)(2)
consultation requirements given EPA’s action is not authorizing, funding or carrying out any
activity or program. Even if EPA’s disapproval of Sections 2(1), 3, 4, and 7 of SB 358 were to
be considered an “action” subject to ESA Section 7(a)(2) consultation obligations, EPA’s
disapproval will not result in any change to the existing WQS under the CWA. Therefore, EPA’s
action will have no effect on listed species or their designated critical habitat. EPA has no ESA
consultation obligation for today’s action.

Indian Country

EPA’s disapproval of Montana’s WQS does not extend to Indian country as defined in 18 U.S.C.
§ 1151. Indian country in Montana generally includes (1) lands within the exterior boundaries of
the following Indian reservations located within Montana: the Blackfeet Indian Reservation, the
Crow Indian Reservation, the Flathead Reservation, the Fort Belknap Reservation, the Fort Peck
Indian Reservation, the Northern Cheyenne Indian Reservation, and the Rocky Boy’s
Reservation; (2) any land held in trust by the United States for an Indian tribe (including but not
limited to the Little Shell Tribe of Chippewa Indians); and (3) any other areas that are “Indian
country” within the meaning of 18 U.S.C. § 1151. EPA, or eligible Indian tribes, as appropriate,
retain responsibilities under CWA Section 303 in Indian country. Today’s action is not intended
as an action to approve or disapprove WQS for waters within Indian country.



Conclusion

If you have any questions related to EPA’s action on Sections 2(1), 3, or 4 of SB 358, please
contact Tina Laidlaw at (406) 457-5016 or laidlaw.tina@epa.gov. For questions related to EPA’s
action on SB 358 Section 7, please contact Tonya Fish on my staff at fish.tonya@epa.gov.

Sincerely,

Digitally signed by DARCY
DA RCY OCONNOR

Date: 2022.05.10 13:57:39
OCONNOR ~ Dee:

Darcy O’Connor, Director
Water Division

Enclosure

cc: Amy Steinmetz, Administrator, Water Quality Division



Rationale for the EPA’s Disapproval of Montana’s Nutrient Provision in
Sections 2(1), 3, 4, and 7 of Senate Bill 358

Water quality standards (WQS) include: (1) designated uses; (2) water quality criteria that support the
designated uses; and (3) antidegradation requirements. 40 C.F.R. Part 131. At issue in this action are
water quality criteria for nutrients (i.e., nitrogen and phosphorus) and antidegradation requirements for
high quality waters.

I. Background

In 2014, Montana adopted WQS for nutrients and submitted the package to EPA for action under CWA
Section 303(c). The standards included numeric nutrient criteria (NNC) for total nitrogen (TN) and total
phosphorus (TP) to protect the designated uses of wadeable streams and certain segments of the
Yellowstone River, WQS variances for nutrients justified based on the economic impacts of attaining
the NNC for facilities discharging to these waters, and non-severability provisions linking the
applicability of nutrient criteria to the availability of WQS variances for nutrients. EPA approved the
NNC and WQS variances pursuant to CWA Section 303(c) in 2015. In 2017, EPA approved Montana’s
revised variance for a subset of dischargers. EPA subsequently approved the non-severability provisions
in 2020.*

Montana Department of Environmental Quality (MDEQ) considered multiple lines of evidence in
establishing the 2014 NNC including: (a) nutrient concentrations from reference distributions; (b)
nitrogen to phosphorus (N:P) ratios observed at reference sites; and (c) thresholds identified in scientific
studies derived from stressor-response analyses. The record accompanying MDEQ’s 2014 adoption of
the NNC and EPA’s 2015 CWA Section 303(c) approval of the NNC demonstrates the NNC are
scientifically defensible and protective of designated uses, and that both TN and TP need to be
addressed and limited to protect the applicable designated uses. EPA is not aware of any information
demonstrating that the science has changed to alter this conclusion and EPA continues to support dual
nutrient control.’

In 2021, Montana enacted state legislation (Senate Bill 358 or SB 358) directing MDEQ to write permits
“in a manner consistent with” the narrative criteria, '° “delete all references to” the NNC, and adopt rules

8 Litigation has occurred over the past several years regarding EPA’s actions on Montana’s nutrient water quality

standards. On October 6, 2021, the U.S. Court of Appeals for the Ninth Circuit issued an opinion upholding EPA’s approval
of Montana’s water quality standards variance. Upper Missouri Waterkeeper v. U.S. Environmental Protection Agency, 15
F.4th 966 (9th Cir. 2021). The Ninth Circuit remanded the case to the U.S. District Court for the District of Montana with
specific instructions regarding summary judgment in the case. The district court has not yet acted on the remand. However,
under a district court order issued on October 20, 2020, Montana’s variance approved by EPA on October 31, 2017, and the
state’s numeric nutrient criteria approved by EPA on February 26, 2015, remain in effect for CWA purposes. Upper Missouri
Waterkeeper v. U.S. Environmental Protection Agency, No. CV16-52-GF-BMM, CV-20-27-BMM (D. Mont. Oct. 30, 2020)
9 USEPA. Preventing Eutrophication: Scientific Support for Dual Nutrient Criteria. February 2015. Available at:
www.epa.gov/sites/default/files/documents/nandpfactsheet.pdf.

10 ARM 17.30.637.GENERAL PROHIBITIONS (1) State surface waters must be free from substances attributable to
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related to Montana’s existing narrative criteria that provide for the development of an adaptive
management program. EPA is acting on a subset of provisions in SB 358 that it found to be new or
revised WQS. Specifically, Section 2(1) of SB 358 directs MDEQ to permit nutrient discharges, prior to
adoption of final rules, “in a manner consistent with” Montana’s narrative nutrient criteria and
legislative intent. Section 3 directs the Montana Board of Environmental Review (Board)'! to delete all
references to the NNC and general variances and Section 4 directs MDEQ to delete all references to the
NNC and general variances. In addition, Section 7' includes a new antidegradation (Montana uses the
term nondegradation) requirement that describes conditions for determining that proposed activities that
discharge phosphorus or nitrogen will not cause significant degradation of water quality and therefore
are exempt from the antidegradation review process required by 40 C.F.R. § 131.12(a)(2).

On April 30, 2021, Montana Governor Gianforte signed SB 358 making it effective for state law
purposes. Montana did not submit SB 358 to EPA for review pursuant to CWA Section 303(c)(2).

II. EPA Evaluation of Whether Sections of SB 358 are WQS Subject to CWA Section 303(c)
Action

CWA section 303(c)(2) requires states to submit new or revised WQS to EPA. CWA section 303(¢)(3)
provides for EPA review of such WQS. EPA’s authority and duty to review and approve or disapprove a
new or revised WQS is not dependent upon whether the provision was submitted to the EPA for

review. ' Therefore, EPA analyzed SB 358 to determine whether it contains any new or revised WQS.

In October 2012, EPA posted a document online, entitled: “What is a New or Revised Water Quality
Standard Under CWA 303(c)(3)? Frequently Asked Questions” (FAQs).'* The EPA developed the
document as an aid to discern when state or authorized tribal provisions constitute new or revised WQS,
stating: “To date, EPA has evaluated each situation on a case-by-case basis. These FAQs consolidate
EPA’s plain language interpretation (informed by the CWA, EPA’s implementing regulations at 40
C.F.R. Part 131, and relevant case law) of what constitutes a new or revised water quality standard that
the Agency has the CWA Section 303(c)(3) authority and duty to approve or disapprove.” The FAQs

municipal, industrial, agricultural practices or other discharges that will:... (d) create concentrations or combinations of
materials which are toxic or harmful to human, animal, plant, or aquatic life; and (e) create conditions which produce
undesirable aquatic life.

I Montana adopted legislation in 2021 that removed the authority of the Board to conduct rulemaking related to water
quality standards. MDEQ has confirmed it is now the Montana governmental entity that is responsible for implementing
these deletions as part of any future rulemaking.

12 For purposes of this action letter, the term “Section 7” is only referring to that portion codified as MCA 75-5-317(2)(u).
MCA 75-5-317(2)(v) is addressed in EPA’s May 6, 2022 memo to the file: SB 358 Water Quality Standards Review;
Rationale for EPA not acting on remaining provisions of SB358.

13 The U.S. Court of Appeals for the 11 Circuit has held that EPA has a mandatory duty to act on new or revised state
WQS, whether or not they are submitted to EPA. Miccosukee Tribe of Indians of Florida v. EPA, 105 F.3d 599 (11 Cir.
1997); FPIRG v. EPA, 386 F.3d 1070 (11 Cir 2004) (concurring with the reasoning in Miccosukee). This reasoning has also
been followed by a district court in Maine. Friends of Merrymeeting Bay v. Olsen, 839 F.Supp.2d 366, 375 (D. Maine 2012)
(“EPA is under obligation to review a law that changes a water quality standard regardless of whether a state presents it for
review.”

14 EPA No. 820-F-12-017 (October 2012), www.epa.gov/sites/default/files/2014-11/documents/cwa303 faq.pdf.
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were, in part, an outgrowth of the Agency’s experience in prior cases, and they are currently referenced
in the EPA’s Water Quality Standards Handbook.

EPA’s FAQs describe a 4-part test: if all four questions below are answered “yes,” then the provision
would likely constitute a new or revised WQS that the EPA has the authority and duty to approve or
disapprove under CWA Section 303(c)(3).

1) Isita legally binding provision adopted or established pursuant to state or tribal law?

2) Does the provision address designated uses, water quality criteria (narrative or numeric) to
protect designated uses, and/or antidegradation requirements for waters of the United States?

3) Does the provision express or establish the desired condition (e.g., uses, criteria) or instream
level of protection (e.g., antidegradation requirements) for waters of the United States
immediately or mandate how it will be expressed or established for such waters in the future?

4) Does the provision establish a new WQS or revise an existing WQS?

Question 1 is a threshold question of legal applicability that stems from the use of the terms “adopt,”
“law,” “regulations,” and “promulgate” in CWA section 303(a)-(c) and EPA’s regulations at 40 CFR
131.3(i) which specifies that WQS “are provisions of state or federal law.”!> Question 2 reflects the
CWA articulation that WQS include three core components: designated uses, water quality criteria, and
antidegradation requirements (see CWA sections 303(c)(2)(A) and 303(d)(4)(B)). Question 3 addresses
the substance of the provision and whether it changes one or more of the components of a WQS, such
that the provision expresses or establishes a different water quality goal for CWA purposes. !¢
Consistent with its placement as the final question, Question 4 only needs to be evaluated if Questions 1-
3 are all answered in the affirmative. It clarifies that EPA’s authority, as specified in CWA section
303(c)(2)(A), is to act only on new or revised WQS provisions, which includes provisions that have not
previously been approved by EPA under section 303(c).!” EPA’s evaluation of whether a provision is
new or revised requires a consideration of the effect of the provision on the WQS themselves. For
example, if a provision meets the first three considerations but already exists as part of the state or
authorized tribe’s EPA-approved and CWA-applicable WQS and was only copied over to another
section of the regulation for ease of reference, such a re-statement does not have the effect of
establishing or changing the applicable WQS. Therefore, the provision is not new or revised, and EPA
does not have the authority or duty to take an action under CWA section 303(c).

EPA reviewed SB 358 and determined that Section 2(1), Section 3, and Section 4 of SB 358 are revised
WQS and Section 7 is a new WQS subject to EPA action pursuant to CWA Section 303(c).

1540 CFR 131.3(i): Water quality standards are provisions of State or Federal law which consist of a designated use or uses
for the waters of the United States and water quality criteria for such waters based upon such uses. Water quality

standards are to protect the public health or welfare, enhance the quality of water and serve the purposes of the Act.

16 See 40 CFR 131.2: A water quality standard defines the water quality goals of a water body, or portion thereof, by
designating the use or uses to be made of the water and by setting criteria that protect the designated uses.

17 As stated in EPA’s 2012 4-part test FAQs “A provision that EPA has never approved as a WQS would be considered
‘new.’ It must also meet the other three considerations to be a new or revised WQS.”
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A. Section 2(1) of SB 358:

“Section 2. Transition for nutrient standards -- department. (1) Until final [adaptive
management program] rules are adopted pursuant to [section 1], the department shall administer
the discharge permitting program under 75-5-402 in a manner consistent with ARM 17.30.637'8
[the narrative standard] and the intent of [this act].”

1. Is it alegally binding provision adopted or established pursuant to state or tribal law?
Yes. Section 2(1) is a legally binding provision under state law as it is part of the SB 358
legislation passed by the Montana legislature and signed by Governor Gianforte on April 30,
2021.

2. Does the provision address designated uses, water quality criteria (narrative or
numeric) to protect designated uses, and/or antidegradation requirements for waters of
the United States? Yes. Section 2(1) addresses water quality criteria for nutrients to protect
designated uses for waters of the United States within Montana, specifically wadeable
streams and segments of the Yellowstone River.

3. Does the provision express or establish the desired condition (e.g., uses, criteria) or
instream level of protection (e.g., antidegradation requirements) for waters of the
United States immediately or mandate how it will be expressed or established for such
waters in the future? Yes. Previously, wadeable streams and segments of the Yellowstone
River had to meet both the narrative criteria and the numeric nutrient criteria. Section 2(1)
revised the desired condition immediately with respect to nutrients for wadeable streams and
segments of the Yellowstone River to attaining only the narrative criteria, and no longer
requiring attainment of the scientifically defensible and protective numeric nutrient criteria.

EPA’s regulation at 40 C.F.R. § 131.21(d) states that applicable WQS are the minimum
standards which must be used when the CWA and regulations implementing the CWA refer
to WQS, including developing NPDES (here Montana Pollutant Discharge Elimination
System (MPDES)) permit limitations under section 301(b)(1)(C) of the CWA. As described
above, the language of Section 2(1) specifies that all MPDES permits shall be “consistent
with” the narrative criteria and “the intent” of SB 358. Because Section 2(1) establishes the
minimum standards that must be used when developing MPDES permit limitations, Section
2(1) changes the desired condition for Montana’s wadeable streams and segments of the
Yellowstone River from both the state’s narrative criteria and the NNC to only the state’s
narrative criteria.

18 ARM 17.30.637 includes general prohibitions and states: “State surface waters must be free from substances attributable to
municipal, industrial, agricultural practices or other discharges that will:...(d) create concentrations or combinations of
materials which are toxic or harmful to human, animal, plant, or aquatic life; and (e) create conditions which produce
undesirable aquatic life.”

4



As additional evidence, in a June 6, 2021 email, Amy Steinmetz, MDEQ Water Quality
Division Administrator, clarified MDEQ’s interpretation of this provision: “7The legislation
directs DEQ to use the narrative standard during the transition to the adaptive management
rules. Unless we disregard the plain language of the transition section, the NNC are not to be
used to establish permit limits.”'® Thus, MDEQ confirmed that the state cannot interpret the
narrative standard using the NNC for permitting purposes. MDEQ has further demonstrated
through its implementation in recent permits that the narrative standard is the desired
condition-- not the NNC; thus, reinforcing that Section 2(1) of SB 358 expresses a revised
desired condition for Montana’s wadeable streams and segments of the Yellowstone River.

4. Does the provision establish a new WQS or revise an existing WQS? Yes. Section 2(1)
meets the first three questions of the 4-part test and has not been previously approved by
EPA under CWA section 303(c).?°

B. Sections 3 and 4 of SB 358:

Section 3. Board to amend rules. The board of environmental review shall amend ARM
17.30.201, 17.30.507, 17.30.516, 17.30.602, 17.30.619, 17.30.622, 17.30.623, 17.30.624,
17.30.625, 17.30.626, 17.30.627, 17.30.628, 17.30.629, 17.30.635, 17.30.702, and 17.30.715 to
delete all references to department circular DEQ-12A, department circular DEQ-12B, base
numeric nutrient standards, and nutrient standards variances.

Section 4. Department to amend rules. The department of environmental quality shall amend
ARM 17.30.602 to delete all references to department circular DEQ-12A, department circular
DEQ-12B, base numeric nutrient standards, and nutrient standards variances.

1. Is it alegally binding provision adopted or established pursuant to state or tribal
law? Yes. Sections 3 and 4 are legally binding provisions under state law as they are part
of the SB 358 legislation passed by the Montana legislature and signed by Governor
Gianforte on April 30, 2021.

2. Does the provision address designated uses, water quality criteria (narrative or
numeric) to protect designated uses, and/or antidegradation requirements for
waters of the United States? Yes. Sections 3 and 4 address water quality criteria for
nutrients to protect designated uses for waters of the United States within Montana,
specifically wadeable streams and segments of the Yellowstone River.

3. Does the provision express or establish the desired condition (e.g., uses, criteria) or
instream level of protection (e.g., antidegradation requirements) for waters of the

19 June 6, 2021 email from Amy Steinmetz, MDEQ Water Quality Division Administrator, to Bert Garcia, Acting Director
Water Division, EPA Region 8.

20 As stated in EPA’s 2012 4-part test FAQs “A provision that EPA has never approved as a WQS would be considered
‘new.’ It must also meet the other three considerations to be a new or revised WQS.”
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United States immediately or mandate how it will be expressed or established for
such waters in the future? Yes. Previously, wadeable streams and segments of the
Yellowstone River had to meet both the narrative criteria and the numeric nutrient
criteria. Sections 3 and 4 revise the desired condition by mandating that the state
regulatory agency delete all references to the CW A-applicable and scientifically sound
NNC through future rulemaking, leaving only the narrative criteria in place. Thus, the
future desired condition regarding nutrients for applicable waters has been revised from
attaining the NNC and the narrative criteria to only requiring attainment of the narrative
criteria.

. Does the provision establish a new WQS or revise an existing WQS? Yes. Sections 3

and 4 meet the first three questions of the 4-part test and has not been previously
approved by EPA under CWA section 303(c).

Conclusion: Based on its application of the 4-part test, EPA has concluded that Section 2(1), Section 3,
and Section 4 of SB 358 constitute revised WQS that EPA has a mandatory duty to review and either
approve or disapprove, pursuant to CWA 303(c).

C. Section 7 of SB 358, Codified at MCA 75-5-317(2)(u)

New text is underlined below:

"75-5-317. Nonsignificant activities. (1) The categories or classes of activities identified in
subsection (2) cause changes in water quality that are nonsignificant because of their low
potential for harm to human health or the environment and their conformance with the guidance
found in 75-5-301(5)(c).

(2) The following categories or classes of activities are not subject to the provisions of 75-5-303:
(u) discharges of total phosphorus or total nitrogen that do not:

1.

(1) create conditions that are toxic or harmful to human, animal, plant, and aquatic life;

(11) create conditions that produce undesirable aquatic life; or

(ii1) cause measurable changes in aquatic life.”

Is it a legally binding provision adopted or established pursuant to state or tribal law?
Yes. Section 7 is a legally binding provision under state law as it is part of the SB 358
legislation passed by the Montana legislature and signed by Governor Gianforte on April 30,
2021.

Does the provision address designated uses, water quality criteria (narrative or
numeric) to protect designated uses, and/or antidegradation requirements for waters of
the United States? Yes. The provision addresses antidegradation requirements for waters of
the United States within Montana.



3. Does the provision express or establish the desired condition (e.g., uses, criteria) or
instream level of protection (e.g., antidegradation requirements) for waters of the
United States immediately or mandate how it will be expressed or established for such
waters in the future? Yes. The provision establishes the instream level of protection for
waters of the United States within Montana, effective immediately. Section 7 describes
circumstances for determining that proposed activities that discharge phosphorus or nitrogen
will not cause significant degradation of water quality and therefore are exempt from the
review process required by 40 C.F.R. § 131.12(a)(2).

4. Does the provision establish a new WQS or revise an existing WQS? Yes. The provision
meets the first three questions of the 4-part test and has not been previously approved by
EPA.

Conclusion: Based on its application of the 4-part test, EPA has concluded that Section 7 constitutes a
new WQS that EPA has a mandatory duty to review and either approve or disapprove, pursuant to CWA
Section 303(c).

III.  Section 2(1), Section 3, and Section 4 of SB 358 Do Not Protect the Applicable Designated Uses

EPA’s review of the sections that contain new WQS begins with an examination of MDEQ’s record of
implementing their WQS when the state believes the narrative criteria alone are in effect for permitting
purposes based on the relevant NPDES regulations. This examination informs EPA’s review of the
changes to WQS based on the relevant WQS regulations and CWA provisions.

40 C.F.R. § 122.44(d)(1) requires that NPDES permits shall include any requirements necessary to
“[a]chieve water quality standards established under section 303 of the CWA, including State narrative
criteria for water quality. Such limitations must control all pollutants or pollutant parameters which are
or may be discharged at a level which will cause, have the reasonable potential to cause, or contribute to
an excursion above any State water quality standard, including State narrative criteria for water quality.”
40 C.F.R. § 122.44(d)(1)(1). As EPA explained when promulgating this regulation, “Effluent limitations
must attain and maintain water quality standards in order to be consistent with the requirements of the
Clean Water Act.” 54 Fed. Reg. 23868, 23873 (June 2, 1989).

In its summary judgment briefing filed in the challenge to EPA’s 2020 approval of Montana’s non-
severability provisions that tied the NNC with the WQS general variances provisions, EPA addressed
the future effect of Montana removing the NNC and reverting to the general narrative criteria. In that
briefing, EPA noted it would be premature to predict how the state would implement its narrative
criteria to address nutrients in the future and that EPA could not reasonably assume Montana’s
implementation of its narrative criteria would prove inadequate given that the state had developed a
much more robust understanding of the science of nutrient pollution and was thereby far-better equipped
than in the past to translate and implement the narrative criteria in NPDES permits.?!' Since the filing of

21 Upper Missouri Waterkeeper v. U.S. Environmental Protection Agency, No. 4:20-cv-000027-BMM (D. Mont.),
Defendants’ Reply Memorandum in Support of Defendants’ Cross-Motion for Summary Judgment at page 7 (Sept. 9, 2020).
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that briefing, subsequent information is now available to inform EPA’s understanding of how the state is
implementing the narrative criteria with respect to protection of the applicable designated uses from
adverse effects of excess nutrients.

EPA evaluated the state’s permitting record since May 2020, when MDEQ began to apply the general
narrative criteria rather than the NNC in executing its permitting obligations described above. 2? Instead
of applying the protective NNC or the supporting science to interpret the narrative criteria, permits
issued by MDEQ from 2020 through 2022 demonstrate that the state is: a) not completing an adequate
reasonable potential analysis based on an interpretation of the narrative criteria; and b) not setting permit
limits that provide adequate protection of designated uses based on the narrative. EPA’s May 6, 2022
memo to the file “Implementation by Montana of its Narrative Water Quality Standards in lieu of the
Clean Water Act Applicable Numeric Nutrient Criteria,” provides details on each permit reviewed by
EPA along with the rationale documenting the state’s permitting approach. EPA evaluated whether the
state’s actual implementation of the remaining narrative criteria would nonetheless be sufficient to
protect designated uses. After careful evaluation of the record of the state’s recent implementation of the
narrative criteria in NPDES, EPA concludes it does not.

This record prompts an evaluation of whether the state’s removal of the NNC, and reliance on the
narrative criteria alone, result in criteria that contain sufficient parameters or constituents to protect the
designated use as required by 40 C.F.R. § 131.11(a)(1). 40 C.F.R. § 131.11(a)(1) requires that “criteria
must be based on sound scientific rationale and must contain sufficient parameters to protect the
designated use.” Montana’s NNC were derived following EPA’s recommended approaches for
establishing NNC (i.e., reference-condition and stressor-response based analyses). MDEQ validated the
proposed nutrient thresholds by comparing to regionally relevant dose-response that further strengthened
the state’s rationale for the proposed criteria.?*** In its 2015 approval of Montana’s NNC, EPA
concluded that: “Montana's integration of multiple approaches -- results from stressor-response studies;
understanding of reference conditions; nutrient limitations -- minimizes the uncertainty associated with a
single approach and further strengthens the technical basis for the final NNC values...Therefore, the
EPA has determined that the NNC provisions are consistent with the federal requirements because, as
discussed above, the state has demonstrated that the NNC for wadeable streams will protect aquatic life
and recreational designated uses and are based on a sound scientific rationale that is consistent with the
EPA guidance on deriving NNC using scientifically defensible methods. Accordingly, the EPA approves
Montana's NNC.”?°

The record accompanying MDEQ’s 2014 adoption of the NNC and EPA’s 2015 CWA section 303(c)
approval of the NNC demonstrates the NNC are based on sound science and protective of designated
uses, and that both total nitrogen (TN) and total phosphorus (TP) must be addressed and limited to

22 EPA May 6, 2022 memo to the file “Implementation by Montana of its Narrative Water Quality Standards in lieu of the
Clean Water Act Applicable Numeric Nutrient Criteria.”

23 Suplee, Michael W., V. Watson, A. Varghese, and Joshua Cleland. 2008. Scientific and Technical Basis of the Numeric
Nutrient Criteria for Montana's Wadeable Streams and Rivers. Helena, MT: MDEQ Water Quality Planning Bureau.

X 1d.

25 See EPA Action letter dated February 26, 2015 from Martin Hestmark, Assistant EPA Regional Administrator, to Tom
Livers, MDEQ Acting Director.
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protect the applicable designated uses.?® The need for dual-nutrient control for both TN and TP to
protect designated uses in the affected waters is supported by Montana’s own dosing study conducted in
eastern Montana?’

Section 2(1), Section 3, and Section 4 of SB 358 all result in removal of the NNC (now and in the
future) from the expression of the desired condition of affected waters without identifying an alternative
that provides adequate assurance that designated uses will be protected. The narrative criteria refer to
preventing conditions that produce undesirable aquatic life, but lack the specificity provided by the
NNC. The NNC provide specific protective TN and TP levels for the affected waters. At this time, the
NNC and the supporting science are the only bases that Montana has identified that will protect its
designated uses from adverse effects of excess nutrients. The scientific record indicates that dual control
of both TN and TP is needed to assure protection of aquatic life in the affected waters. EPA must
consider the availability of this science in its action today. With removal of the NNC and reliance on the
narrative criteria alone, EPA lacks assurance that designated uses would be protected as required by 40
C.F.R. § 131.11(a)(1) given the demonstrated importance of TN and TP for the affected waters. This
lack of assurance is further evidenced by the MDEQ permitting record over the past two years, as
described above. Based on the available record, it is apparent that removal of the NNC results in criteria
that do not contain sufficient parameters or constituents to protect designated uses with respect to the
adverse effects of excess nutrients for the affected waters in Montana.

IV. EPA Action on Section 2(1), Section 3, and Section 4 of SB 358

For the reasons stated above, EPA finds that Section 2(1), 3, and 4 of SB 358 constitute new WQS that
EPA has the authority and duty to approve or disapprove under CWA section 303(c)(3). Based on its
review, EPA concludes that these provisions are not protective of the applicable designated uses with
respect to nutrients as required by 40 C.F.R. § 131.11(a)(1) and do not contain sufficient parameters or
constituents to protect the designated use. See 40 C.F.R. § 131.11(a)(1). Therefore, EPA disapproves
these provisions because they do not comply with the requirements of the CWA and 40 C.F.R. Part 131.

Pursuant to CWA § 303(c)(3), if EPA determines that any standard is not consistent with the applicable
requirements of the CWA or implementing regulation, the Agency shall notify the state or authorized
tribe and specify the changes to meet the requirements. EPA’s goal has been, and will continue to be, to
work closely with states and authorized tribes throughout the WQS development process to ensure that
statutory and regulatory requirements are clear.

Pursuant to 40 C.F.R. § 131.21(c), new or revised state standards that go into effect under state law after
May 30, 2000, are not effective for CWA purposes unless and until approved by EPA. Once approved,
they remain in effect unless EPA approves a revision or promulgates a more stringent standard. 40 CFR
§ 131.21(e). EPA previously approved Montana’s NNC, on February 26, 2015, as meeting the
requirements of the CWA and its implementing regulations, and EPA has not subsequently approved

26 Id. Pages 7-11.
27 Suplee, M.W., and V. Watson, 2013. Scientific and Technical Basis of the Numeric Nutrient Criteria for Montana’s
Wadeable Streams and Rivers—Update 1. Helena, MT: Montana Dept. of Environmental Quality.
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any revision to those criteria. Therefore, the NNC remain the applicable water quality standard for CWA
purposes. Because the NNC remain in effect for all CWA purposes, changes are not necessary to meet
the requirements of the CWA. MDEQ is required to use the NNC as the minimum standards for all
CWA purposes, including identifying impaired waters and calculating TMDLs under CWA section
303(d) and 40 CFR § 130.7, developing NPDES permit limitations under CWA section 301(b)(1)(C)
and 40 CFR §§ 122.44(d) & 123.25(a)(15), evaluating proposed discharges of dredged or fill material
under CWA section 404 and 40 CFR Part 230, and issuing certifications under CWA section 401 and 40
CFR Part 121. 40 C.F.R. 131.21(d).

EPA understands that MDEQ is actively engaged in rulemaking designed to adopt rule language related
to the narrative criteria per SB 358 Section 1. EPA will review any future new or revised WQS that
MDEQ adopts consistent with EPA’s applicable statutory and regulatory requirements. EPA recognizes
the challenges associated with establishing and implementing WQS for nutrients. This action does not
preclude the state from developing a modified approach to address nutrients in their WQS. However,
any modification must meet the requirements of the CWA and its implementing regulation. EPA’s
regulation at 40 CFR § 131.14 provides a mechanism to accommodate elements of adaptive
management approaches.

Based on the specific facts described in this letter, the state cannot remove their protective NNC without
also providing a suitable replacement (i.e., one that provides for criteria that contain sufficient
parameters or constituents to protect the designated use) at the same time.

V. Section 7 of SB 358, Codified at MCA 75-5-317(2)(u) Does Not Protect High Quality Waters

The federal requirements for antidegradation at 40 C.F.R. § 131.12 implement the CWA section 101(a)
objective to “. . . restore and maintain the chemical, physical and biological integrity of the Nation’s
waters” (emphasis added). 40 C.F.R. § 131.12 requires states and authorized tribes to develop two
elements for their antidegradation programs: an antidegradation policy and antidegradation
implementation methods. State and tribal antidegradation policies and implementation methods must be
consistent with 40 C.F.R. § 131.12 and with each other. 40 C.F.R. § 131.12(b). 40 C.F.R. § 131.5(a)(3)
specifies that EPA’s review and decision to approve or disapprove WQS involves a determination of
“[w]hether any State adopted antidegradation implementation methods are consistent with § 131.12.”

Antidegradation policies are a set of legally binding requirements included in state or tribal WQS that
describe the expectations for preventing or minimizing degradation to waters. State and tribal
antidegradation policies must provide for the protection of three antidegradation categories: existing
uses, high quality waters, and outstanding national resource waters. 40 C.F.R. § 131.12(a)(1)-(3). These
categories of protection are commonly referred to as “tiers.” Montana’s nondegradation policy (MCA
75-5-303) was approved by EPA in 1999.%

28 See EPA’s action letter dated January 26, 1999 from Jack W. McGraw, EPA Deputy Regional Administrator, to Marc
Racicot, The Honorable Governor of Montana.
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Today’s action is relevant to the requirements of 40 C.F.R. § 131.12(a)(2), or “Tier 2,” which addresses
high quality waters — those with water quality better than necessary to support the CWA Section
101(a)(2) uses, which include the protection and propagation of fish, shellfish, and wildlife and
recreation in and on the water.?’ In other words, these waters can receive an additional amount of a
pollutant and still meet the quality necessary to support the CWA section 101(a)(2) uses. In the context
of antidegradation, the difference between the criterion and the actual, better water quality achieved in
the water body is called assimilative capacity (see Figure 1).
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Figure 1. Example of a High Quality Water. The current ambient concentration of total
phosphorus of 10 pg/L is better than the total phosphorus aquatic life criterion of 30 pg/L. In this
example the waterbody has available assimilative capacity of 20 pg/L total phosphorus.

Per 40 C.F.R. § 131.12, the water quality of high-quality waters must be maintained and protected
unless the state or authorized tribe makes a finding that a lowering*® of water quality is necessary to

2 Water Quality Standards Regulation. 48 Fed. Reg. 51403 (November 8, 1983).
30 Lowering means an increase in pollution, resulting from an activity that would use some of the assimilative capacity in a
high quality water. In this regard, the quality of water is lowered closer to the criterion for a specific parameter.
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