
 
June 24, 2025 

 

Submitted via electronic mail to: planning@gallatin.mt.gov , ashlie.gilbert@mt.gov  
 

Gallatin County Planning Department 

Ms. Ashlie Gilbert, County Planner 

311 W. Main St #108 

Bozeman, MT 59715 

 

Re: Comment in Opposition to Anderson Meadows Major Subdivision Preliminary 

Plat Application and Urging Denial As-Proposed 

 

Dear Gallatin County Planning Department: 

 

 Upper Missouri Waterkeeper submits this letter in opposition to the proposed Anderson 

Meadows preliminary plat application proposed for Planning Board consideration June 24, 2025 

(hereinafter "Subdivision"). As outlined below the applicant has not adequately considered 

probable water resource impacts of the subdivision, offsite, and so too the Staff Report fails to 

adequately capture the requisite evaluation of specific, documentable, and clearly defined offsite 

water resource impacts related to this Subdivision. These unresolved issues individually and in 

the aggregate provide a basis for the County to deny the requested application as proposed. 

 

About Us 

 

Upper Missouri Waterkeeper (hereinafter ‘Waterkeeper’) is a 501(c)3 not-for-profit 

membership-based advocacy organization that defends fishable, swimmable, drinkable water, 

promotes sound land use, and supports community health throughout the 25,000 sq. miles of 

southwest and west-central Montana’s Upper Missouri River Basin.  Gallatin County is centrally 

located within our geographic focus and we have a particular focus of identifying new 

development in this region that threaten disproportionate, negative impacts on local water 

resources. 

 

Our staff collectively possess over 25 years of professional experience and scientific 

expertise in natural resources management, land use planning, water rights, water quality 

protection, and government decisionmaking.  Our members and supporters live, recreate, work, 

and enjoy the natural resources and unique outdoors heritage of this river basin, many of which 

reside within Gallatin County, including members that stand to be harmed by continued sprawl 

development without adequate water resource controls.  Our comments here are written on the 

organization’s and our members’ behalf to inform Gallatin County decisionmaking on a proposal 

which has the potential to cause or contribute to potentially significantly negative effects on 

offsite water resources, and to urge the County to exercise its unique authority under the 

http://planning@gallatin.mt.gov/
http://ashlie.gilbert@mt.gov/


Montana Subdivision and Platting Act to set the bar high as regards scientific evidence 

supporting new subdivision applications.                            

 

Subdivision Review Requirements 

 

 The Subdivision and Platting Act provides authority to Counties, and rules under MCA 

76-3-501 require, among other things, that county decisions avoid subdivision "that would 

involve unnecessary environmental degradation and danger of injury to health, safety, or 

welfare by reason of natural hazard, including but not limited to fire and wildland fire, or the 

lack of water, drainage, access, transportation..." (emphasis added).  

 

 The Subdivision Act requires that the applicant prepare a detailed environmental 

assessment as part of the application package. Among several items, this application must 

include "a summary of the probably impacts of the proposed subdivision based on the criteria 

described in 76-3-608."  Then, in reviewing a subdivision, the County must itself evaluate many 

of the specific elements and impacts arising out of a development proposal, including but not 

limited to the "specific, documentable, and clearly defined impact on agriculture, agricultural 

water user facilities, local services, the natural environment, wildlife, wildlife habitat, and public 

health and safety..." 

 

 Our review of the proposed Anderson Meadows Subdivision reveals an inadequate 

investigation by the Applicant of probable offsite water resource impacts, a flaw that cripples 

and renders inadequate, conclusory, and arbitrary proposed Staff Report findings on relevant 

Section 608 criteria.  

 

Relevant Water Resource Aspects of the Proposed Subdivision 

 

The proposed preliminary plat entails 22 lots on a 31.5 ac parcel. Each lot would entail a single 

family home reliant on both its own well and own septic system.  

 

In support of its proposal the applicant makes the following findings in the Summary of Probable 

Impacts and EA documents: 

 

• The Subdivision's lots are at minimum 1,460' distant from Hyalite Creek, and alleges the 

distance from the creek means there is no impact on surface water; 

• Alleges that because the subdivision is not reliant on surface water, and is using exempt 

wells, there will not be an impact on existing water rights or agricultural water supply; 

• Alleges the applicant investigated hydrogeology based on reviewing (a) proximate well 

logs and pump tests for recharge values, and (b) review of existing hydrogeology records 

to determine "no significant depletion of available water in the area"; 

• Proposed mitigation includes 50' setback from ditch system adjacent to subdivision; 

• Alleges 6.16 ac/ft/yr residential consumption and approximately 3 ac/ft/yr for irrigation 

complies with exempt well volumetric limit and therefore proposed withdrawals will not 

negatively impact existing wells; 



• Alleges "MDEQ's Sanitation Review Process will further ensure that groundwater 

withdrawals remain within sustainable limits"; 

• Admits that new development has the potential to affect groundwater and surface water 

quality, but alleges that adequate mitigation proposed, including (a) each residence will 

use Level II septic systems; (b) nondegradation analysis demonstrates individual septic 

systems will comply with DEQ groundwater mixing zone limit of 7.5 mg/L total 

nitrogen; (c) phosphorus breakthrough analysis is > 50 years; (d) septic system setbacks 

from other systems will exceed DEQ standards; (e) all proposed mitigation collectively 

alleged to demonstrate "no adverse impact on groundwater quality" 

• Includes a section entitled "Cumulative Impacts", alleging (a) the subdivision will 

comply with DEQ and Gallatin County regulations; (b) evaluation of proximate well 

logs, aquifer recharge rates, and use of exempt wells indicates adequate water 

availability; (c) evaluation of proposed septic systems on receiving groundwater based on 

Level 2 treatment, compliance with DEQ mixing zone nitrogen concentrations, and future 

DEQ and Gallatin Health Dept review equals groundwater protection and evidence of 

preventing "contamination" risks 

• Includes a "Water Impacts Analysis" section, which concludes that an evaluation of 

existing well log data, aquifer recharge rate and characteristics, Level 2 septic treatment, 

setbacks, and compliance with DEQ rules equates to no significant impacts anticipated. 

 

The Subdivision Relies on a Finding of Legal Water Availability Without Evaluating How 

Use of Exempt Wells Will Affect Offsite Physical Water Availability 

 

 Section 76-3-603, MCA requires the applicant to identify and describe "every body or 

stream of surface water that may be affected by the proposed subdivision", and to provide 

available "groundwater information." In addition, the applicant must provide "a summary of the 

probable impacts". Here, the applicant has failed to adequately characterize the underlying 

aquifer or the proposed subdivision's impacts offsite on adjacent landowners, on Hyalite Creek, 

or on senior water rights. 

 

 First, it is important to note that the use of one 10 ac/ft/yr exempt well volume of water 

constitutes a determination of legal water availability, but does not provide evidence 

demonstrating the "probable impacts" the use of such water could incite, offsite, nor does it 

provide evidence by itself that the subdivision has an adequate water supply as contemplated by 

Section 76-3-The applicant suggests that it performed a hydrogeologic analysis, however a closer 

look at that analysis reveals it consists of two core findings, neither of which address the core 

statutory criteria of 'probable impacts' on Section 608 criterion. The applicant considers more 

than a dozen proximate well logs and aquifer recharge values (the rate at which groundwater 

replenishes withdrawal). Specifically, the applicant documents high aquifer transmissivity 

(which is a function of hydraulic conductivity applied across the aquifer as a whole), and an 

estimated recharge rate of 20-60 gpm. The broad range of recharge - anywhere from 20 gpm to 

60 gpm - represents an exponential threefold range that suggests, if anything, that there may not 

be adequate water supply. As but one example, the applicant fails to provide the traditional pump 



test analysis confirming what cone of depression would occur in the aquifer from all 22 exempt 

wells pumping at maximum capacity. Such a pump test would provide data informing whether, 

conservatively, a 20 gpm minimum recharge is adequate if all 22 lots were attempting to 

withdraw at the same time. So too a pump test and cone of depression analysis would divulge 

information determining how far a cone of depression would extend offsite, thereby allowing an 

informed, evidentiary basis for presuming adjacent existing private wells would or would not be 

affected, qualifying the extent of impact(s) on Hyalite Creek, and qualifying the extent to which 

senior water rights in the same subwatershed could be measurably affected. 

 

 To be clear, the application fails to evaluate hydrologic connectivity to Hyalite Creek 

(located approximately 1/4 mi away), and fails to evaluate the proposed use of exempt wells 

against senior water rights in the same subwatershed, including downgradient water rights reliant 

on either Hyalite Creek or the same aquifer. As regards Hyalite Creek, Montana FWP has 

identified Lower Hyalite Creek (the segment proximate to the Subdivision) as chronically 

dewatered. Further, DEQ's nutrient impairment determination and resulting nitrogen Total 

Maximum Daily Load and watershed restoration plan for Lower Hyalite Creek explicitly 

recognizes the chronic dewatering of Lower Hyalite Creek as problematic for restoring and 

protecting Hyalite Creek's beneficial uses. Put simply, the Subdivision application fails to 

adequately characterize "available groundwater information" to inform the County about whether 

the proposed groundwater use of the Subdivision will have some impact, great impact, or no 

impact.  

 

 As noted above two state agencies have publicly available datasets already documenting 

hydrogeologic relationships between groundwater underlying the Subdivision and Hyalite Creek, 

and the application itself admits a "high transmissivity" value, yet the hydrogeologic report 

provided fails to examine these very relationships to make an informed conclusion about whether 

Hyalite Creek or water users dependent on the Creek will experience some, great, or no impact 

from the Subdivision's withdrawals from the same aquifer. In fact, the application's 

hydrogeology report states that "the degree of influence Hyalite Creek has on local aquifer 

recharge requires an indepth analysis and monitoring to confirm whether it functions as a gaining 

or losing stream in this region." Indeed, this type of analysis and evidence-based demonstration 

is what Section 76-3-603 requires of the applicant, to provide evidence that the County can 

weigh in determining whether the "probable" impacts of water use will incite some, none, or 

great offsite impacts, and whether those impacts can be adequately mitigated, or whether the 

impacts demonstrate unmitigable impacts supporting a finding that the application must be 

denied. 

 

 The application argues the example of the Owl Creek subdivision should guide the 

County's decision-making, yet that example - like the Anderson Meadows application - failed to 

evaluate how adding more straws to the proverbial cup will create impacts offsite and 

downgradient to the undisputedly finite aquifer. Moreover, the Owl Creek example was located 

by the applicant's own admission geographically located in a dissimilar groundwater area, nearby 

a gaining stream lower in the watershed and therefore with dissimilar hydrogeology, whereas the 

Subdivision is proposed in the foothills and an area identified by the Gallatin County FLUM and 

state agencies as an aquifer recharge zone.  



 The applicant's limited hydrogeologic analysis makes the conclusory statement that 

"concerns raised by local residents regarding the need for deeper wells [.] are not necessarily 

indicative of widespread aquifer depletion, but rather reflect the natural geologic variability[.]" 

This statement is darkly ironic considering the applicant fails to perform the traditional pump 

tests and cone of depression modeling that would provide actual site-specific information 

capable of proving - rather than assuming - adequate water availability for each of the proposed 

22 homes, as well as proving - rather than assuming - that adjacent private well owners' concerns 

are not in-fact evidence of a negative trend in diminished groundwater supply. Dismissing 

neighboring private well owners' experience and generally alleging hydrogeologic variability 

without examining proposed groundwater use does not satisfy the statutorily required analysis 

and is diversionary from the core inquiry required by statute. 

 

 Where, as here, publicly available groundwater data and surface water data regarding 

Hyalite Creek and the underlying alluvial aquifer indicate chronic surface water dewatering and 

dropping groundwater levels, the burden lies on the applicant to demonstrate conclusively - with 

evidence - the "probable impacts" its proposed use of exempt wells will incite offsite, not to 

presume high aquifer transmissivity means there are no impacts. The conclusory and incomplete 

analysis by the application is magnified in the Staff Report, which provides no evaluation of the 

adequacy of proposed exempt well water supply as regards the "specific, documentable, and 

clearly defined impact" such water use will incite offsite on adjacent private wells, on Hyalite 

Creek, or on other senior water rights in the same subwatershed reliant on the same sources. 

 

 Gallatin County cannot reasonably find that water supplies are "adequate" for the 

proposed subdivision, nor carry its burden of making findings of fact about the "specific, 

documentable, and clearly defined impact" of exempt wells on Natural Resources or Public 

Health, Safety and Welfare criterion without requiring the affirmative demonstration, through 

analysis of pump tests and modeled cones of depression, whether the use of exempt wells will 

incite some impacts, no impacts, or significant impacts. Furthermore, proposed mitigation is 

conclusory and speculative at best because the applicant cannot mitigate what it has not yet 

measured. 

 

 

The Subdivision Relies on Separate, Future DEQ Review and Compliance with DEQ Septic 

Standards Without Evaluating the Specific, Documentable, and Clearly Defined Impact(s) 

Related to the Use of 22 New Septic Systems on the Natural Environment and Public 

Health, Safety and Welfare  

 

As numerous studies have shown, there is a clear link between exempt well approval and 

individual septic development, as this development proposal demonstrates. In turn, individual 

septic systems are large contributors to water degradation in many Montana river valleys, 

including the Hyalite Creek lower subwatershed as discussed below. The applicant relies on 

conclusory statements that the use of Level 2 septic systems, setbacks between septics, highly 

transmissive aquifer properties, and future DEQ review means there will not be significant 

sewage impacts. Available science and expert evidence from DEQ and EPA's own nutrient 

impairment evaluations of the Hyalite Creek subwatershed fail to support these conclusory 

statements. 



Examination of local soil data shows that underlying aquifer is highly-transmissive in 

allowing the rapid movement of subsurface water. Well logs demonstrate most of the subsurface 

soils deeper than 6' are comprised of "gravels, cobbles, and boulders." These are porous 

mediums that are, as the applicant opines, likely to allow fast transportation of water and 

disposed sewage through the aquifer. Conversely, these mediums (comprising the majority of the 

subsurface aquifer) are also not well suited to natural processing of septic wastes; gravels, 

cobbles, and boulders contain next to no organic material thus there is no evidentiary basis to 

presume traditional denitrification values (e.g., natural decay of nitrogen in wastewater). 

Similarly and contrary to the phosphorus breakthrough analysis findings, without organic 

materials in the substrate, there is no reasonable basis to presume traditional phosphorus binding 

will occur in the substrate. As a basic matter of geochemistry, phosphorus binds to bioavailable 

organics, but without organics and sediments capable of "trapping" phosphorus, that pollutant is 

susceptible to fate and transport along with nitrogen pollutants in wastewater. Put another way, 

the very aquifer properties that provide high transmissivity are also indicative of poor nutrient 

pollutant retention or natural treatment.  

 

Rather, the limited aquifer data provided by the applicant provides an inapposite 

conclusion: nitrogen discharged to the subsurface aquifer is likely to become highly mobilized 

and flow, with groundwater, downgradient in a plume. As noted above the applicant fails to 

evaluate the receiving aquifer in terms of its connectivity with Hyalite Creek, which based on the 

foothills location is likely a gaining surface water, and therefore a likelihood that the proposed 

subdivision's gross septic discharges will flow to and discharge into Hyalite Creek, located 

approximately 1/4mi downgradient. Regardless, the burden lies on the applicant to identify 

characteristics of Hyalite Creek, to evaluate its relationship to the aquifer which would receive 

subdivision septic wastes, and to provide an evidentiary basis for determining the "probable" 

impacts. 

 

Here, the application glosses over the most problematic issue of this subdivision: its 

proposed use of 22 new septic systems discharging an average of 5,000 gpd of wastewater into 

an aquifer with existing, unnaturally elevated background concentrations documented at 2-4 

mg/L nitrogen, and with likely fate and transport into the downgradient Hyalite Creek, which has 

formal nutrient impairment determinations from DEQ and EPA. Nutrient impairment 

determinations for Lower Hyalite Creek stand for the scientific proposition that the surface water 

has passed its ecological tipping point for nutrients, is unhealthy, is unable to maintain its 

designated uses at law, and has no assimilative capacity for future additions of nutrient 

pollutants. The 2013 Lower Gallatin TMDL Planning Area assessment by DEQ and EPA made 

several notable findings regarding Lower Hyalite Creek and the exact subwatershed in which 

Anderson Meadows is proposed.  

 

First, that assessment and pollution impairment determined that the Lower Hyalite Creek 

subwatershed "includes areas of high septic density and large acreages of irrigated agriculture. 

Additionally, the lower segment of Hyalite Creek has been identified by FWP as being 

chronically dewatered reducing its ability to assimilate nutrient loads."1 The EA and Staff 

Report's failure to identify much less evaluate the probable impact of more groundwater 

 
1 See DEQ, "Lower Gallatin Planning Area TMDLs and Framwork Water Quality Improvement Plan," Section 6.0, 

page 6-67. 

https://deq.mt.gov/files/Water/WQPB/TMDL/PDF/LowerGallatin/M05-TMDL-02a.pdf


withdrawals and increased septic pollutant loading violates the plain requirements of Sections 

76-3-603 and 76-3-608 for the applicant to identify "probable impacts", and the County 

thereafter to determine the "specific, documentable, and clearly defined impacts" of the 

subdivision on Section 608 criteria, including the natural environment and public health, safety 

and welfare. 

 

Second, the 2013 Lower Hyalite Creek nitrogen TMDL found that "agricultural and 

residential/developed nonpoint sources need to be reduced 84% to meet [water quality 

goals]. Additional study is likely needed to determine appropriate strategies for reducing the TN 

loading from subsurface wastewater treatment and disposal. If the basin continues to be 

developed, long-term planning is needed for subsurface wastewater treatment and disposal as 

this load will increase [as opposed to the decrease needed to protect and restore Hyalite Creek's 

quality and aquatic wildlife] with the increase in houses and loss of agriculture. Therefore, 

SWTD loading to Hyalite Creek should be limited pending further investigation into the 

timing and delivery of SWTD loads to Hyalite Creek. For this TMDL, the 0% reduction 

LA for SWTD load can be interpreted as a 0% increase in this load through time." LGTPA, 

Section 6.6.3.5 "Lower Hyalite Creek", Page 6-70 (emphasis added). 

 

 
 This assessment of nutrient pollution in Lower Hyalite Creek is now over 15 years old, 

significant additional development reliant exclusively on septic systems has nonetheless occurred 

in the Lower Hyalite watershed since 2013, and yet no improvements have been made in 

restoring water quality. If anything, available data indicates continued decline in local water 



quality conditions based on slowly increasing nutrient loads in the shallow aquifer and continued 

impairment in surface water. Furthermore, the explicit assumption of the Hyalite Creek water 

quality improvement plan is that local government should not allow any new septic system 

loading to groundwater because, in 2013, it was already determined that Hyalite Creek was 

polluted by too much septic-based nutrient pollution and reductions were needed. Thus today and 

based on the unambiguous findings of expert water quality scientists, and absent explicit 

evidence demonstrating no impacts (not presumed legal nonsignificance) on Hyalite Creek, 

Gallatin County should not allow more residential development reliant on septic systems in the 

Hyalite Creek watershed. 

 

To this very point, the application assumes, but does not qualify, how the use of Level 2 

septic systems will impact offsite water quality. Instead, the applicant presumes that compliance 

with another agency's legal standard of nitrogen concentrations outside a mixing zone is 

equivalent to "no impact" occurring. This of course is a logical fallacy. Legal nonsignificance by 

MDEQ for water pollution control is not tethered to a scientific identification of the "specific, 

documentable, and clearly defined impact" new subdivision septic wastes will incite on local 

water resources. As Judge McMahon recognized in the recent subdivision case of Upper 

Missouri Waterkeeper et al v. Broadwater County et al., when a County fails to perform its 

independent review based on prospective review by a separate agency under different authority 

the county commits “causal legerdemain.” “DEQ’s possible future conclusions cannot be the 

basis for a finding in the present given the current record that there will be no negative impacts.” 

(emphasis in original). 

 

If anything, and consistent with the findings in the Lower Gallatin TMDL Watershed 

Restoration Plan, the use of proposed individual septic systems will likely exacerbate existing, 

already concerning, water quality challenges. The causal relationship between septic systems and 

downgradient water quality degradation is well-established in scientific literature, known in 

Montana, and should not be casually dismissed by the County.2 Best available science from the 

Montana DEQ in the form of its numeric nutrient criteria3 for wadeable streams indicate that the 

trigger level for potential negative nutrient pollution impacts to a downgradient surface water 

like Hyalite Creek exist at this Subdivision, especially given the likely hydrologic connectivity 

between groundwater receiving approximately 5,000 gpd of septic wastes and downgradient 

Hyalite Creek and its existing nutrient pollution impairment.  

 

Level 2 septic systems produce effluent of approximately 24 mg/L total nitrogen. Based 

purely on dilution in a mixing zone, the applicant estimates nutrient septic wastes will diminish 

to approximately 4-5 mg/L total nitrogen concentration at the end of mixing zones. These 

 

2 Suplee, M.W., and V. Watson, 2013, Scientific and Technical Basis of the Numeric Nutrient Criteria for 

Montana’s Wadeable Streams and Rivers—Update 1, and addendums. Helena, MT: Montana Dept. of 

Environmental Quality, available online at: http://deq.mt.gov/wqinfo/standards/NumericNutrientCriteria.mcpx ; Tri-

State Water Quality Council, “Septic System Impacts on Surface Water”, A Review for the Inland Northwest, 2005, 

available online at: https://clarkfork.org/wp-content/uploads/2016/03/septic-system-impact-surface-waters- 2005.pdf 

3 Montana Numeric Nutrient Criteria, Circular 12-A, available online: 

https://deq.mt.gov/files/Water/WQPB/Standards/PDF/NutrientRules/CircularDEQ12A_July2014_FINAL.pdf  

 

http://deq.mt.gov/wqinfo/standards/NumericNutrientCriteria.mcpx
https://deq.mt.gov/files/Water/WQPB/Standards/PDF/NutrientRules/CircularDEQ12A_July2014_FINAL.pdf


estimates may satisfy legal thresholds for evaluation of drinking water safeguards in 

groundwater, but do not provide an evidentiary basis to determine the effect those wastes will 

have in downgradient Hyalite Creek. As noted above there is scant information supporting any 

conclusion of natural wastewater attenuation in the aquifer, and because nitrogen is highly 

transmissive and has far-field effects (e.g., nitrogen creates negative impacts in water resources 

downstream, often in combination with other cumulative nutrient loading), the applicant must - 

but does not - evaluate probable impacts in Hyalite Creek. By way of contrast nearby Hyalite 

Creek, which appears to be hydrologically connected to shallow groundwater underlying the 

Subdivision (a helpful evaluation that neither Staff nor the applicant has performed) possesses a 

water quality standard of .3 mg/L total nitrogen under rules set by the Montana Dept. of 

Environmental Quality. In short, protecting local water quality in Hyalite Creek would require 

more than 10x more stringent treatment levels than that offered by a level 2 individual septic 

system. 

 

If it is approved at all, this Subdivision should be required to use readily available, 

wastewater treatment alternatives, including a centralized community wastewater treatment 

system with advanced treatment capabilities. Publicly available evidence and admissions by the 

applicant corroborate data from the Montana Bureau of Mines and Geology indicating existing 

groundwater quality is already unnaturally elevated by nutrient pollution linked to existing 

sprawl development patterns. Although groundwater quality has not exceeded the human health 

criterion of 10 mg/L total nitrogen - which is notably the threshold at which nitrate can become a 

carcinogen and harm human health, and therefore a level that public policy supports moving 

away from by all available means - available water quality data indicates a steady increase in 

nitrogen concentrations marching steadily upwards towards 10 mg/L. Indeed, the Gallatin 

County FLUM demonstrates that the Subdivision is located in the Groundwater Nitrate Overlay, 

confirming the problematic status quo of already diminished water quality.  

 

Adding 22x new sources of septic pollution reflecting 4-5 mg/L nitrogen additions, or 

approximately 5,000 gpd, to the aquifer is not a protective or sustainable approach to water 

resource protection, and is already contrary to public policy recognizing the need for centralized 

wastewater and water supply infrastructure for medium and high density development. As 

decisionmakers with the unique authority to condition local development project's water quality 

impacts, the County should not ignore the Subdivision's likelihood to exacerbate negative water 

quality trends, and as discussed in Part 3 at a minimum should require further investigation and 

analysis of how the Subdivision may affect local ground and surface water quality. 

 

Last but not least, the proposed Subdivision entails lawn and fertilizer practices, yet fails 

to adequately assess the runoff potential or impacts that use of herbicides or pesticides would 

have on local water quality, including adsorption into groundwater. The scale of another major 

subdivision, including one with the irregular density proposed at 1-ac scale lots, represents a 

significant change in land use that may incite, or exacerbate, negative consequences for local 

water quality, not the least of which is chronic new pollution inputs from stormwater, lawn care 

practices/fertilizers, pesticides, and herbicides.  Given the landscape at-hand both on the 

subdivision property and adjacent regions contains shallow groundwater and is nearby to 

sensitive surface water resources in Hyalite Creek, there should be a thorough assessment of how 

irrigation practices and lawn care may affect local water quality.  



 

 The application materials and Staff Report fail to contain or discuss these salient natural 

resource and public health impacts, despite the fact that the Montana Subdivision and Platting 

Act requires their specific evaluation. Similar to the procedural flaws discussed above as regards 

groundwater availability and offsite water supply impacts, the application and Staff Report lack 

the water quality investigation and data necessary to reasonably evaluating the development's 

potential impacts on the natural environment.  

 

 

The County Should Require New Subdivisions to Account for Cumulative Water Resource 

Impacts 

 

 Section 603 of the MSPA requires the applicant to produce a Community Impact Report 

containing a statement of anticipated needs for the subdivision, including in particular reference 

to water and sanitation. Subsection (iv) requires inclusion of “additional relevant and reasonable 

information related to the applicable regulatory criteria adopted under § 76-3-501, MCA, as may 

be required by the governing body.” That statute also requires that local governing bodies “shall 

adopt and provide for the enforcement and administration of subdivision regulations reasonably 

providing for:...(f) the provision of adequate...water...; [and] (i) the avoidance of subdivisions 

that would involve unnecessary environmental degradation and danger of injury to health, safety, 

welfare by reason of natural hazard, including but not limited to. . . lack of water . . .” § 76-3-

501(1), MCA. Unnecessary degradation and unreasonable depletion must necessarily be judged 

from site-specific evidence. See also, Upper Missouri Waterkeeper, et al v. Broadwater County, 

et al, DV-2022-038, First Judicial District. 

 

 Here, as with Broadwater County in the Upper Missouri Waterkeeper case, the Staff 

Report and application materials fail to analyze the factual supply separate from the legal 

appropriability of water as necessary to “provision” subdivision with “adequate” water supplies. 

Further and like the Upper Missouri Waterkeeper case, the applicant and staff report fail to 

evaluate probable offsite water quality impacts against Section 608 criteria. These failures result 

both from the incorrect interpretation of the MSPA (i.e., relying on other agency review of 

impacts and approvals and separate agency standards instead of the broader review of impacts by 

local government) and, more specifically, the failure to account for cumulative water resource 

impacts. And as discussed herein, neither the application or staff report evaluate probable water 

resource impacts related to the addition of 22 new individual wells and 22 new individual septic 

systems in conjunction with existing and pending subdivisions.  

 

 This failure to evaluate cumulative impacts in new preliminary plat applications is 

important, because simultaneous with the County's evaluation of the Anderson Meadows 

subdivision, the County is also considering several other major subdivision's in the same 

watershed also reliant on exempt wells and septic systems.4 Moreover, as part of the closed 

Upper Missouri River Basin with regards to new water rights, and as part of the Lower Gallatin 

 
4 See, e.g., Gallatin County, "Current Subdivision Applications Being Reviewed" & "Completed Subdivision 

Applications", available online at 

https://www.gallatinmt.gov/sites/g/files/vyhlif606/f/pages/subdivision_wip_list_6.20_0.pdf 

 



TMDL Planning Area with regards to longstanding, existing nutrient pollution challenges in 

most surface water, there is a dire need for local government to assure new development 

provides a scientific record of how each additional project will affect baseline water resource 

conditions; whether more straws in the proverbial cup and more septic systems will have some 

impacts, no impacts, or substantial impacts. The Gallatin County FLUM specifically encourages 

medium to high density development, or urban scale development, to annex to the City of 

Bozeman because the County is ill-equipped to deal with urban scale development that is better 

managed through provision of municipal infrastructure. Here, the Anderson Meadows 

subdivision densities are contrary to the FLUM because it represents high proportional densities 

in a place without adequate infrastructure, and where existing baseline water resource data shows 

significant declines in water quality and quantity. 

 

 To better inform its decision-making the County should require - starting with the 

Anderson Meadows Subdivision - all new subdivisions reliant on exempt wells and septic 

systems to perform a cumulative water resource impacts analysis based on the plain statutory 

purposes of the MSPA and county government's unique and explicit authorities therein. The 

MSPA was enacted to, among other things, promote the public health, safety, and general 

welfare by regulating the subdivision of land, to provide for adequate water supply, and to 

require development in harmony with the natural environment. § 76-3-102, MCA. To fulfill 

these obligations, the MSPA requires the County – as discussed above – to consider probable 

impacts of a subdivision, and evaluate the impacts of the subdivision on the natural environment. 

§ 76-3-603, MCA; § 76-3-608, MCA. The MSPA further requires, under § 76-3-622(g), MCA, 

that an applicant must submit a preliminary analysis of potential groundwater impacts, including 

consideration of “the effects of overlapping mixing zones from proposed and existing 

wastewater treatment systems within and directly adjacent to the subdivision.” (Emphasis 

added). And in creating local regulations, Counties must provide for adequate water, and avoid 

unnecessary environmental degradation and danger due to, inter alia, a lack of water. § 76-3-

501, MCA.  

 

 Taken together a County, then, must do more than simply evaluate the application at-

hand, but also evaluate known proposed developments within the same area against a baseline. 

Doing anything less would result in specious decision-making investigating probable offsite 

water resource impacts contrary to the explicit purposes of the MSPA. Further, Montanans' rights 

to a clean and healthful environment under Mont. Const., Art. II, Sec. 3 - the guarantee that the 

state shall maintain and improve a clean and healthful environment under Art. IX, Sec. 1 - and 

the affirmative duty of the reviewing body to identify the “specific, documentable, and clearly 

defined impact” on § 76-3-608 criteria, require a County to review potential cumulative impacts 

of a proposed subdivision vis-a-vis considering other existing and pending subdivisions. Art. IX, 

Sec. 1(3) requires the provision of “adequate remedies for the protection of the environmental 

life support system from degradation and [the provision] of adequate remedies to prevent 

unreasonable depletion and degradation of natural resources.” Read together the MSPA and 

citizens' fundamental rights must be read to require county government to affirmatively evaluate 

the ecological baseline and cumulative water quantity and quality impacts from proposed and 

existing developments. However, Gallatin County need not perform this analysis in a silo; rather, 

it has clear authority to require proposed new development to perform such an investigation and 



to develop evidence-based findings that allow the county to weigh a proposal and, on the basis of 

facts and legal requirements, approve, condition, or deny a preliminary plat. 

 

 In the realm of ecology it has long been recognized that while a proposed development 

may constitute only a small insult to the environment, it does not lessen the need to avoid such 

an offense. The cumulative detrimental impact of many small projects can be devastating. 

Because the record in this preliminary plat provides evidence of 'death by a thousand cuts' to 

water resources already occurring, and because a cumulative impacts review is particularly 

important when environmental protections, like those of Montana citizens, extend to future 

generations, the County should determine the Anderson Meadows preliminary plat application 

incomplete and require assessment and findings, including a cumulative impacts evaluation of 

offsite water resources, pursuant to Section 603 and 608. 
 

Conclusion 

 

The application and staff report fail to identify or evaluate several potentially significant 

impacts of the proposed subdivision. In particular, the proposed major subdivision has the 

potential to adversely impact local wells, downstream water rights, aquifer and groundwater 

connectivity and availability, dewater Hyalite Creek, and add wastewater pollution to already 

impaired Hyalite Creek. Furthermore, there is no evaluation of cumulative water resource 

impacts provided that would inform the County's ability to evaluate any proposed mitigation, or 

make evidence-based findings of whether the subdivision should be approved, conditioned, or 

denied. Unless and until these issues are adequately assessed the preliminary plat application 

continues to be deficient and non-compliant with the Subdivision Act.   

 

For these reasons we urge the County to deny the Anderson Meadows Major 

Subdivision's request for preliminary plat authorization. 

 

Respectfully submitted- 

 
Guy Alsentzer 

Executive Director 

24 S. Willson Ave, ste. 6-7 

Bozeman, MT 59715 

T: 406.570.2202 

Guy@UpperMissouriWaterkeeper.org  

www.UpperMissouriWaterkeeper.org  
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