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January 13, 2025
Submitted electronically to: DEQWQIR@mt.gov, gabrielle.metzner@mt.gov,
lkrywaruchka@mt.gov

Montana Dept. of Environmental Quality
Water Quality Planning Bureau

PO Box 200901

Helena MT 59620

RE:  Draft 2022-24 Combined Water Quality Assessment Integrated Report
Dear DEQ:

As in earlier years and reported to the Department, we have again observed the presence of
nuisance algal blooms in several locations on the Big Hole, Beaverhead, Jefferson and Ruby
rivers. We have also observed that these conditions interfere with or diminish the ability of our
members and other water users to engage in recreation including swimming, wading, floating
and fishing. Further, we and partners have conducted multiple years of water quality sampling in
these same waterways, through methods reviewed and approved of as consistent with best
practices by DEQ, with monitoring results indicating chronic exceedances of numeric nutrient,
pH, dissolved oxygen, and temperature parameters.

Sadly, during the span of the 2022-2024 Integrated Report, these degraded conditions have
become the rule, not the exception. Today, we are re-submitting the Petition for a Nutrient
Impairment Designation on the Big Hole River alongside all the water quality sampling data
supporting that requested action.! We also bring to DEQ's attention the visual assessment data
collected - and previously submitted to the Department - which paints vivid pictures of the
nuisance aquatic vegetative growth plaguing many reaches of SW Montana rivers. Taken
together this available data demonstrates that many segments of the Big Hole, Beaverhead,
Jefferson and Ruby rivers are not fully attaining aquatic life or recreation beneficial uses and are
experiencing nuisance algae, eutrophication, dissolved oxygen variability, harmful temperatures
and excessive nutrient loading.

We urge the Department to fulfill its duty to identify the Big Hole River (and other qualifying
waterbody segments) as impaired (Category 5) due to widespread algal blooms fueled by
uncontrolled or poorly controlled pollutants, including nitrogen, phosphorus, temperature,
dissolved oxygen and sediment, as required by Section 303(d) of the Clean Water Act, 33 U.S.C.
§ 1313(d).

1 See attached, Exhibit A & "Big Hole Raw EDD Submissions 2020-24", "Big Hole Annual Reports 2020-24", and
BHREF Nutrient Sampling Results Summary 2020-25 (excel spreadsheets & folders).



I. Montana's Mandatory Duty to Assess the Evidence Presented and Identify the Big Hole
and Other Qualifying Waters As Impaired by Nutrients

The Clean Water Act requires that “[e]ach State shall identify those waters within

its boundaries for which the effluent limitations required by section 1311(b)(1)(A) and
section 1311(b)(1)(B) of [the Act] are not stringent enough to implement any water quality
standard applicable to such waters.” 33 U.S.C. § 1313(d)(1)(A). Designated uses are water
quality standards by definition. /d. § 1313(c)(2)(A). Accordingly, when evidence
demonstrates that water quality standards or designated uses are not being attained

despite the application of technology-based effluent limitations, the state “shall identify
those waters” in its Integrated Report.

EPA regulations that govern each state’s listing process further require that “[e]ach

State shall assemble and evaluate all existing and readily available water quality-related
data and information to develop the [impaired waters] list...” including, “[a]t a minimum...
all of the existing and readily available data and information about the following categories
of ... (iii) [w]aters for which water quality problems have been reported by local, state, or
federal agencies; members of the public; or academic institutions.” 40 C.F.R. § 130.7(b)(5)

A. Relevant Water Quality Standards

From May 2015 to October 3, 2025, DEQ was required to assess and make nutrient impairment
determinations for most wadeable streams and certain rivers based upon, among other items,
dual numeric nutrient criteria contained in Circular DEQ 12A.? These criteria were based upon a
defensible body of science setting forth ecoregional criteria, representing conservative numeric
criterion that, when exceeded, best available science proved sensitive beneficial uses of such
waters were compromised, unsatisfied, and an impairment designation necessary.? We note the
Department withheld publishing a draft 2022-24 Integrated Report until winter 2025/26, almost a
full year after the 2024 field season and after EPA's approval of Montana's repeal of numeric
nutrient standards.

As DEQ is aware, Montana also possesses a general narrative prohibition against, among other
items, pollution events caused or contributed to by eutrophication and nutrient loading.
Specifically:

17.30.637 GENERAL PROHIBITIONS

(1) State surface waters must be free from substances attributable to municipal, industrial,
agricultural practices or other discharges that will:

2 See Circular DEQ 12A, available online at: https://19january202 1snapshot.epa.gov/sites/static/files/2015-
04/documents/mtwqgs-deql2a.pdf (last accessed January 12, 2026)

3 See generally, Scientific Basis for Montana's Numeric Nutrient Criteria (2008) and (2013), available online at:
https://deq.mt.gov/files/Water/WQPB/Standards/PDF/WhitePaper FNL3 Nov12-08.pdf;
https://deq.mt.gov/files/water/wqpb/standards/pdf/sciencetech2013fnlcom.pdf (last accessed January 12, 2026).



https://19january2021snapshot.epa.gov/sites/static/files/2015-04/documents/mtwqs-deq12a.pdf
https://19january2021snapshot.epa.gov/sites/static/files/2015-04/documents/mtwqs-deq12a.pdf
https://deq.mt.gov/files/Water/WQPB/Standards/PDF/WhitePaper_FNL3_Nov12-08.pdf
https://deq.mt.gov/files/water/wqpb/standards/pdf/sciencetech2013fnlcom.pdf

(a) settle to form objectionable sludge deposits or emulsions beneath the surface of the
water or upon adjoining shorelines;

(b) create floating debris, scum, a visible oil film (or be present in concentrations at or
in excess of 10 milligrams per liter), or globules of grease or other floating materials;

(c) produce odors, colors, or other conditions as to which create a nuisance or render
undesirable tastes to fish flesh or make fish inedible;

(d) create concentrations or combinations of materials which are toxic or harmful to
human, animal, plant, or aquatic life; and

(e) create conditions which produce undesirable aquatic life.

(2) No wastes may be discharged and no activities conducted such that the wastes or activities,
either alone or in combination with other wastes or activities, will violate, or can reasonably be
expected to violate, any of the standards.

Table 12A-1. Base Numeric Nutrient Standards for Wadeable Streams in Different Montana Ecoregions.
If standards have been developed for level IV ecoregions (subcomponents of the level lll ecoregions) they are
shown in italics below the applicable level lll ecoregion. Individual reaches are in the continuation of this table.

Numeric Nutrient Standard’

Pryor-Bighorn Foothills (43v), and Unglaciated
Montana High Plains (430)*

£ jon™ (level Il or V) and Numb Ecoregion| Period When Criteria | Total Phosphorus  Total Nitrogen
coregion™” (level 11l or IV) and Number Level Apply® (e/L) (ug/U)
Northern Rockies (15) 11 July 1to September 30 25 275
Canadian Rockies (41) I July 1to September 30 25 325
Idaho Batholith (16) Il July 1to September 30 25 275
Middle Rockies (17) ] July 1to September 30 30 300
Absaroka-Gallatin Volcanic Mountains (17i) v July 1to September 30 105 250
Northwestern Glaciated Plains (42) 1] June 16 to September 30 110 1300
Sweetgrass Upland (42l), Milk River Pothole
Upland (42n), Rocky Mountain Front Foothill \% July 1to September 30 80 560
Potholes (42q), and Foothill Grassland (42r)
Northwestern Great Plains (43) and Wyoming
11 Iyl 150 1
Basin (18) July 1to September 30 5 300
River Breaks (43c) v See Endnote 5 See Endnote 5 See Endnote 5
Non-calcareous Foothill Grassland (43s), Shields-
Smith Valleys (43t), Limy Foothill Grassland (43u), " July 1to September 30 33 440

Available evidence demonstrates that the Big Hole River has consistently exceeded nutrient
water quality standards, both numeric and narrative, for several consecutive years and growing

s€asons.




For example, of sampled locations in the Big Hole mainstem over five years, a few notable
findings are clear. First, several sites consistently exceed numeric nutrient criteria across multiple
consecutive growing seasons. For example, the sampling site of Big Hole Wisdom exceeded
Total Phosphorus criteria during the summer growing season 15 samples of 15 samples across 5
years, 100% of the time.

These documented chronic exceedances of nutrient criteria dovetail with documented
photographic evidence of miles-long nuisance algal blooms along reaches of the Big Hole. Here
again, we specifically incorporate by reference all demonstrative evidence provided by the
undersigned and the public to DEQ concerning the prevalence and continued reoccurrence of
nuisance algal blooms of impairment to the Big Hole River's aquatic life and recreational uses.
Those algal blooms have diminished our members' ability to fish those waterways, thereby
constituting a diminishment of the recreation designated use. So too publicly available data
demonstrates the precipitous decline in wild trout populations in the same river stretches with
documented and diminished water quality parameters. The undisputed causal relationship
between nutrient loading and documented nuisance algal growth in the Big Hole, plus the
documented exceedances of numeric nutrient criteria, strongly support an impairment
determination.

While late algae growing season conditions are undoubtedly of interest to assessing the
beneficial uses, late season nutrient loading is not the only period in which we've documented
nutrient loading. Rather, data submitted to DEQ and provided herein again consistently
documents TN & TP concentrations up to 3x+ numeric thresholds during earlier months of the
growing season, representing a persistent nutrient loading influx that undoubtedly contributes to
the documented and reoccurring nuisance algal blooms and emerging science documented
reduced dissolved oxygen concentrations each summer.

We also specifically incorporate by reference Montana Fish Wildlife and Parks' fishery
population data for SW Montana rivers, including the Big Hole.* Those annual surveys
document a severe population level decline and recruitment challenges in wild trout, in the same
waterway segments where citizen science has documented excessive nutrient loading and
exceedances of dissolved oxygen and pH criteria.

B. EPA Guidance on Water Quality Assessment and Listing Decisions
EPA's 2024 Integrated Report guidance provided important information relevant to DEQ's

decision at-hand.> That memorandum encourages the application of recommended numeric
nutrient criteria, including "us[ing] numeric targets to implement applicable narrative criteria

4 See MT FWP, Trout Fishery Evaluation for Southwest Montana, 2025 Interim Report, available online at:
https://fwp.mt.gov/binaries/content/assets/fwp/conservation/fisheries-management/trout-mgmt---sw-

montana/2024swmontanafisheriesdjreport.pdf (last accessed Jan. 12, 2026); see also, MT FWP, "We See It, and
We're On It", available online at: https://fwp.mt.gov/binaries/content/assets/fwp/montana-outdoors/our-point-of-
view/2023/dmso23.pdf (last accessed Jan. 12, 2026); see also "Southwest Montana Trout Populations Continue
Alarming Decline," May 31, 2023, accessible online: https:/www.flyfisherman.com/editorial/montana-trout-
populations-continue-decline/474356 (last accessed Jan. 12, 2026).

5 See Exhibit B, USEPA, Office of Water, Information Concerning 2024 Integrated Reports
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statements." Id at p. 16. EPA strongly advises that the "decision process [for nutrient impairment
decision]" be "technically sound and consistent with the WQS." Here, neither the State's repeal
of numeric nutrient criteria nor EPA's approval of the repeal of numeric nutrient criteria made
any scientific demonstration that numeric nutrient criteria were unrepresentative or non-
protective of Montana's wadeable waters, including the Big Hole. Thus, for an Integrated Report,
data showing undisputed, chronic exceedances of numeric nutrient criteria - taken during the
period in which said criteria were binding for CWA purposes - in conjunction with
demonstrative data of nuisance algal blooms and eutrophication, strongly weigh in favor of DEQ
making an nutrient-impairment determination for the Big Hole River and any other qualifying
waters in the 2022-2024 Integrated Report.

Indeed, regardless of the approach used in developing the CWA 303(d) list, states and authorized
entities are required to assemble and evaluate all existing and readily available water quality-
related data and information. Montana must use such data and information in determining
whether all applicable WQS are attained, unless a rationale is provided for not using particular
data and information. 40 C.F.R. 130.7(b)(6)(iii). EPA must, in turn, evaluate whether a
submitting authority provides a technical, science-based rationale for decisions not to use data or
information.® In fact, EPA has affirmed that a state must list waters as impaired if their
designated uses are threatened, even if the precise causes are not fully known:

[1]f a designated use is not supported and the segment
currently fails to meet an applicable water quality

standard or is "threatened", it must be included on the
State's Section 303(d) list even if the specific pollutant
causing the water quality standard exceedance is not known
at the time.’

EPA's Guidance for 2016 Integrated reporting points back to an extends this direction, stating in
particular that, "[f]or States without nutrient-related assessment methodologies, there is still a
requirement to assemble and evaluate all existing and readily available water quality-related data
and information against all applicable numeric and narrative [water quality standards] to develop
the CWA 303(d) list."® This Guidance is consistent with EPA regulations requiring that Montana
"shall assemble and evaluate all existing and readily available water quality-related data and
information to develop the [impaired waters] list..." 40 C.F.R. § 130.7(b)(5).

® EPA will evaluate whether a state, territory, or authorized tribe provides a technical, science-based rationale for
decisions not to use data or information. See EPA, 2006 Integrated Report Memo at 37 (attached as Exhibit C);
Sierra Club v. Leavitt, 488 F.3d 904, 913-14 (11th Cir. 2007); Potomac Riverkeeper, Inc. v. Wheeler, 381 F. Supp.
3d 1, 14-18 (D.D.C. 2019), aff’d, 815 F. App’x 551 (D.C. Cir. 2020); Center for Biological Diversity v. EPA, 90 F.
Supp. 3d 1177, 1211-12 (W.D. Wash. 2015); Friends of the Wild Swan, Inc. v. US EPA, 130 F. Supp. 2d 1184,
1193-94 (D. Mont. 1999).

7 See Exhibit D, U.S. Environmental Protection Agency, Office of Wetlands, Oceans, and Watersheds,
Memorandum, Information Concerning 2014 Clean Water Act Sections 303(d), 305(b), and 314 Integrated
Reporting and Listing Decisions; also available online at: https://www.epa.gov/sites/production/files/2015-
10/documents/final 2014 memo_document.pdf (last accessed Jan 12, 2026).

8 See Exhibit E, US EPA, Office of Wetlands, Oceans, and Watersheds, Information Concerning 2016 Clean Water
Act Sections 303(d), 305(b), and 314 Integrated Reporting and Listing Decisions at 10 (Aug. 13, 2015), also
available at: https://www.epa.gov/sites/production/files/2015-10/documents/2016-ir-memo-and-cover-memo-

8 13 2015.pdf (last visited Jan. 12, 2026) (emphasis added).
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https://www.epa.gov/sites/production/files/2015-10/documents/2016-ir-memo-and-cover-memo-%20%208_13_2015.pdf

Taken together here, Montana must evaluate the significant body of scientific evidence before it
concerning chronic exceedances of numeric nutrient criteria under previously approved Circular
DEQ 12A, including for the Big Hole River in particular, plus the State must evaluate all
demonstrative data documenting nuisance algal blooms in the same and other rivers.

II. The Department's Rationale for Declining to Assess Available Nutrient Evidence or
List Waters that Evidence Demonstrates are Nutrient Impaired Is Not Legally or
Technically Valid

On February 13, 2025 the undersigned petitioned DEQ to evaluate all available scientific data
and determine the Big Hole River impaired by nutrients. By letter dated April 14, 2025 DEQ
responded and denied the petition, with the sole basis for such a denial entailing "[a]s a result of
Senate Bill 358, passed during the 2021 Legislative Session, 2021 Mont. Laws ch. 342,

DEQ is unable to base nutrient assessments upon the numeric nutrient criteria found in Circular
DEQ-12A."° The letter went on to say that DEQ would consider all other available scientific
information, yet thereafter requested additional documentation of Big Hole conditions under an
unpromulgated narrative nutrient translator approach. /d. The undersigned responded to DEQ
and provided all available narrative data and related documentation, including among other items
macroinvertebrate and field assessment surveys and photographic evidence of site conditions and
eutrophication events.!? As of the date of this comment letter and contrary to the expressed intent
and plain requirements of the CWA, DEQ has not taken further action on the Big Hole
impairment petition, including not assessing nutrients and nutrient impairments under its 2022-
2024 Combined Integrated Report.

In its narrative introduction to its draft 2022-24 Combined Integrated Report DEQ states, as
regards nutrients:

Due to recent changes in Montana’s nutrient standards for wadeable streams, and the time
needed for related data analysis, DEQ does not include assessments of excessive algal
growth or the following associated parameters in this Integrated Report: nitrate + nitrite,
total nitrogen, and total phosphorus. Additionally, DEQ will develop and implement
assessment methods for evaluating excessive algal growth and nutrient related parameters
for wadeable streams, lakes/reservoirs, and large rivers. DEQ will develop updated
nutrient assessment methods and implement assessments for waterbodies with associated
sufficient and credible data in our next Integrated Report, scheduled for 2026.

Draft Integrated Report Narrative, page 1.

In actions on Integrated Reports for other jurisdictions EPA has stated that "the lack of a
formalized methodology by itself is not a basis for a state to avoid evaluating data or information

° See Exhibit F, Letter, DEQ to UMW, attached hereto.
10 See Exhibit G, UMW Letter to DEQ (April 22, 2025), attached hereto.



when developing its section 303(d) list."!! Indeed, EPA's October 3, 2025 Approval of Montana's
repeal of numeric nutrient standards relied on the so-called evolving and improved understanding
of narrative nutrient translators; yet, somehow, the State has not applied such improved
understanding in its 2022-24 Integrated Report, despite waiting nearly an entire year to publish
the draft IR. The failure to do so here, for a draft Integrated Report published after such EPA
action, is therefore dilatory and contrary to mandates of the CWA and EPA's implementing rules.

Put simply, the CWA does not allow Montana the unfettered discretion to pick and choose the
timing of when it will evaluate available science demonstrating impairment, particularly nutrient
impairment. Rather, the law requires consideration of all currently available data and
information. This is particularly true where, as here, the State possesses an acute understanding
and detailed assessment protocols for nutrient impairment assessment.

As EPA stated in its guidance for this Integrated Report process: "EPA expects that states will
either adopt numeric nutrient criteria into their WQS or commit to using numeric targets to
implement applicable narrative criteria statements." "Regardless of the approach used in
developing the CWA 303(d) list, states [.] are required to assemble and evaluate all existing and
readily available water quality-related data and information. They must use such data and
information in determining whether all applicable WQS are attained (unless they provide a
rationale for not using particular data and information). 40 CFR 130.7(b)(6)(iii). EPA will
evaluate whether a state, territory, or authorized tribe provides a technical, science-based
rationale for decisions not to use data or information." (internal citations omitted)'?> Moreover,
information sufficient for the DEQ to make an assessment include but are not limited to public
complaints about excessive algal growth, wide diel swings in dissolved oxygen or shifts in a
biological community index, among others.

As DEQ knows, the undersigned have submitted all of the above - and more - to DEQ to support
execution of the 303(d) impairment and restoration programs. However, DEQ has failed to
consider any of this information and science under its 2022-24 Integrated Report.

III. DEQ's Speculative, Future Nutrient Translator(s) or Similar Narrative Nutrient
Assessment Methodologies Does Not Free the State from Its Duty to Evaluate
Available Evidence and Make a Determination of Attainment or Nonattainment

For its 2022-24 Integrated Report it appears the Department is intent on refusing to assess the
available evidence of nutrient impairment in Montana, and instead relies on its illusory and
speculative, ongoing efforts to develop narrative nutrient translators or similar response variable
assessment methodologies as an excuse for refusing to assess evidence that is currently available
and that shows recreational and aquatic life uses in the Big Hole River (among others) are not
being met due to nutrient loading and the presence and growth of nuisance algal blooms.

11 See EPA 2014 Approval Letter Virginia Integrated Report, available online at:
https://19january2017snapshot.epa.gov/sites/production/files/2016-06/documents/2014 _va_ir_approval signed.pdf
(last accessed Jan 12, 2026).

12 See supra Exhibit B at pp. 8-9.
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While the Department is free to propose future rules interpreting narrative water quality
standards, we note that those measures are not promulgated or currently in place, and there is no
legal obligation to ensure that they will be in place anytime soon, or even by the time the
Department issues a Draft 2026 Integrated Report. In the meantime, the Department's refusal to
assess our and others' scientific evidence and make a determination of attainment or non-
attainment in the Big Hole River - or any other river for which the Department possesses nutrient
science - is unlawful, as it frustrates and undermines the purposes and intent of the CWA and
Montana WQA, and citizens' right to a clean and healthful environment under the state
constitution.

IV. Conclusion

As in prior years, we and many other stakeholders have provided material evidence
demonstrating that the Big Hole River, among other surface waters, is impaired by nutrient
pollutants and suffering from chronic algal blooms. Consequently, those waters are failing to
support their designated uses of aquatic life and recreation. We therefore call on the Department
to fulfill its duty under the Clean Water Act and Montana Water Quality to now list the Big Hole
River and all other deserving surface waters as impaired by nutrients and/or algal blooms in the
final 2022-24 Integrated Report.

Sincerely,

/s/ Guy Alsentzer

Executive Director
Guy@UpperMissouriWaterkeeper.org
T: 406.570.2202

24 S. Willson Ave., Ste. 6-7, Bozeman MT 59715
www.UpperMissouriWaterkeeper.org

CC:

Stephanie DeJong

Clean Water Branch Manager

Region 8

US Environmental Protection Agency
DeJong.Stephanie@epa.gov
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