UPPER MISSOURI ——

WATERKEEPER

Montana Environmental
Information Center

August 19, 2026

VIA CERTIFIED U.S. MAIL
RETURN RECEIPT REQUESTED

Lee Zeldin, Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

RE: Notice of Intent to Sue EPA for Failure, Under Clean Water Act Section
303(d), 33 U.S.C. 1313(d), to Approve or Disapprove State of Montana's
2022-24 Combined Integrated Report

Dear Administrator Zeldin:

This is a 60-day Notice under the Clean Water Act ("CWA") 33 U.S.C. § 1365(a)(2) on behalf of
Upper Missouri Waterkeeper and the Montana Environmental Information Center. The U.S.
Environmental Protection Agency (“EPA”) has failed to comply with its nondiscretionary duty to
act on the State of Montana's revisions of water quality standards within thirty days.

EPA's actions and inactions have failed to comply with the CWA. The State of Montana's
legislative repeal of Numeric Nutrient Criteria through House Bill 664, an action approved by
EPA in October 2025, has left the State without any promulgated criteria or antidegradation
implementation methods for applying a narrative nutrient water quality standard found solely
under ARM 17.30.637. In recent months and likely in recognition of the significant challenges
presented by implementing an amorphous narrative nutrient prohibition, the State finalized so-
called "assessment methodologies" for certain water quality parameters causally related to
nutrient pollution - pH, Dissolved Oxygen, and Ammonia - and applied those assessment
methods to waterway's, including through its recent final decision approving a 2022-2024
Combined Integrated Report.

The effect of these assessment methods is altering previously applicable water quality standards
for those parameters. As such, the State's new "assessment methodologies" are revisions of water
quality standards requiring EPA action.



I. Factual Background

On November 14, 2025, the Montana Department of Environmental Quality (MDEQ) published
a notice seeking public comments on its Draft 2022-2024 Water Quality Integrated Report and a
Draft pH Assessment Method for Streams and Rivers in Montana.! On January 13, 2026, Upper
Missouri Waterkeeper and the Montana Environmental Information Center submitted technical
comments opposing the draft pH assessment methodology, including an expert report identifying
substantial flaws that alone and in the aggregate would alter, as-applied, pH water quality
standards.> More specifically, the Draft pH Assessment Methodology proposed altering the
duration and frequency of pH water quality criteria and impairment thresholds, in practice
affecting the implementation of water quality standards. EPA Region 8 Water Division
Administrator, Stephanie DeJong, also received a copy of the undersigned's comment letter by
electronic mail dated January 13, 2026.

MDEQ did not promulgate its Draft pH Assessment Methodology through state rulemaking, nor
provide a response to comments to the public and interested parties. The agency has not shared
with the interested public whether such draft was finalized, abandoned, or required more study.
Nonetheless, MDEQ's cover letter to Region 8 EPA for its final 2022/24 Combined Integrated
Report, dated June 12, 2026, admits MDEQ has already finalized and begun applying the new
pH assessment methodology, including applying such criteria in the development of that
Integrated Report.?

Similarly, in Fall 2024 MDEQ proposed new draft Dissolved Oxygen and Ammonia Assessment
Methodologies. Those draft methodologies, as-applied, alter the sampling regimens, thresholds
for action, and assessment protocols that define and establish magnitude, duration, and/or
frequency of applicable water quality standards. On October 5, 2024, Upper Missouri
Waterkeeper and the Montana Environmental Information Center submitted a technical comment
letter in opposition, including a detailed expert report identifying substantive flaws and necessary
corrections to provide a defensible scientific basis for such standards' application.* Region 8
EPA staff, including Tina Laidlaw and Darcy O'Connor, received electronic copies of the
undersigned's comments to MDEQ. On November 14, 2025, MDEQ published a final Ammonia
Toxicity Assessment Method.>

1I. Clean Water Act Violations

! See Exhibit 1, MDEQ Nov. 14, 2025, Public Notice Seeking Comments on Draft 2022-24
Integrated Report and Draft pH Assessment Methodology.

2 See Exhibit 2, UMW & MEIC Comments to MDEQ in Opposition to Draft pH Assessment
Methodology, January 13, 2026.

3 See Exhibit 3, MDEQ Cover Letter to Region 8 EPA regarding submission of final 2022/24
Integrated Report, June 12, 2026.

4 See Exhibit 4, UMW & MEIC Comments to MDEQ in Opposition to Draft DO & NH3
Assessment Methodology, October 5, 2024.

3 See Exhibit 5, MDEQ Public Notice, Final Ammonia Assessment Methodology, November 14,
2025.



A. Legal Framework

States must submit revised or newly adopted water quality standards to EPA for review and
approval or disapproval. 33 U.S.C. § 1313(c)(2)(A). EPA must notify the state within 60 days if
it approves the new or revised standards as complying with the CWA. 33 U.S.C. § 1313(c)(3).

If EPA concludes the state standards do not meet CWA requirements, within 90 days of the
state’s submission, EPA must notify the state of the disapproval and “specify the changes to meet
such requirements.” /d. If the state does not adopt the specified changes within 90 days of the
notification, EPA shall itself promulgate standards for the state. /d.; 33 U.S.C. § 1313(c)(4).

CWA section 505(a) states that "any citizen may commence a civil action . . . . (2) against the
Administrator [of U.S. EPA] where there is alleged a failure of the Administrator to perform any
act or duty under this chapter which is not discretionary with the Administrator." 33 U.S.C.

§ 1365(a). A plaintiff may not bring a non-discretionary duty suit under CWA section 505(a)(2)
unless, at least 60 days prior, the plaintiff has given notice of the action to the Administrator of
U.S. EPA. 33 U.S.C. § 1365(b)(2). The notice "shall identify the provision of the Act which
requires such act or creates such duty, shall describe with reasonable specificity the action taken
or not taken by the Administrator which is alleged to constitute a failure to perform such act or
duty, and shall state the full name, address and telephone number of the person giving the
notice." 40 C.F.R. 135.3(b). The notice must also "state the name, address, and telephone number
of the legal counsel, if any, representing the person giving the notice." Id. § 135.3(¢).

B. EPA Region 8 Has Failed to Act on Water Quality Standards Revisions by
MDEQ

Under 33 U.S.C. § 1313(d)(2), U.S. EPA had a nondiscretionary duty to act on MDEQ's
development of revised standards effecting implementation of pH, Dissolved Oxygen, and
Ammonia parameters by August 11, 2026, December 4, 2025, and January 13, 2026,
respectively. EPA possessed either constructive or direct knowledge of MDEQ's revisions of
those parameters' water quality standards at least 60 days prior to each of the aforementioned
dates. However, the Agency did not take action on the pH, DO, or Ammonia revisions, and has
not yet taken any action to approve or disapprove Montana's revisions as of the writing of this
letter.

CWA section 505(a)(2) authorizes a suit against U.S. EPA where the agency has thus failed to
carry out its mandatory duty to approve or disapprove revisions of water quality standards within
sixty days of submission. Accordingly, Upper Missouri Waterkeeper and the Montana
Environmental Information Center are providing this letter as notice of their intent to bring suit
against U.S. EPA for those failures under CWA section 505(a)(2).

I.  Parties Giving Notice
The party giving notice under this claim is:

Upper Missouri Waterkeeper Montana Environmental Information Center
24 S. Willson Ave., Ste. 6-7 P.O.Box 1184



Bozeman, MT 59715 Helena MT 59624
(406) 570-2202 406.581.4634
Guy@UpperMissouriWaterkeeper.org djohnson@meic.org

We encourage you to contact us as soon as possible should you desire to discuss the allegations
set forth in this letter. If this matter is not resolved to our satisfaction, we will file suit on or after
the sixtieth day following the date of this letter.

Sincerely,

Guy Alsentzer
Attorney
Upper Missouri Waterkeeper

Copies by first class mail or email where available:

Cyrus Western, Regional Administrator
U.S. EPA, Region 8 Headquarters

1595 Wynkoop Street

Denver, CO 80202-1129
western.cyrus@epa.gov

Todd Blanche

U.S. Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue,

NW Washington, DC 20530-0001

Sonja Nowakowski, Director

Montana Department of Environmental Quality
P.O. Box 200901

Helena, MT 59620-0901
sonja.nowakowski@mt.gov



