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MONTANA FIRST JUDICIAL DISTRICT COURT 
LEWIS AND CLARK COUNTY 

UPPER MISSOURI WATERKEEPER, 
ALLIANCE FOR THE WILD ROCKIES, and 
SAVE THE BULL TROUT, 
 
              Plaintiffs, 
 
v. 
 
MONTANA DEPARTMENT OF FISH, 
WILDLIFE and PARKS, 
an agency of the State of Montana, 
 
             Defendant. 

       Case No. ADV-2025-472 
         

PLAINTIFFS' APPLICATION FOR 
EX PARTE TEMPORARY 
RESTRAINING ORDER 

COMES NOW Plaintiffs Upper Missouri Waterkeeper, Alliance for the Wild Rockies, and 

Save the Bull Trout (collectively “Plaintiffs”), by and through undersigned counsel, and pursuant to 
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Mont. Code Ann. §§ 27-19-201, 27-19-303, 27-19-314, and 27-19-315, respectfully apply for an 

emergency ex parte temporary restraining order, pending hearing on Plaintiffs’ already-filed 

Emergency Motion for Preliminary Injunction. Plaintiffs incorporate, by reference, all facts, 

authorities, record citations, and arguments set forth in Plaintiffs’ Emergency Motion for 

Preliminary Injunction and supporting brief (Docs. 18-20). 

BASIS FOR IMMEDIATE RELIEF 

The need for immediate temporary relief has intensified this morning, August 28, 2026. In a 

newly issued agency press release, FWP announced that a portion of the Beaverhead River will close 

to fishing early because of drought conditions and a scheduled reduction in flows. Specifically, FWP 

states that a full closure will begin September 1 from Clark Canyon Dam to Pipe Organ Fishing 

Access Site; that the closure comes after “coordination between dam operators, irrigators, and 

Montana Fish, Wildlife & Parks”; and that “dam operators plan to reduce outflows starting Sept. 1, 

which is about a month earlier than normal for winter flows.” FWP further states that current 

inflows to Clark Canyon Reservoir are only 157 cfs and that the reservoir is at less than 30 percent 

of capacity. See Ex. A, FWP News Release, Beaverhead River Fishing Closure to Begin Early Due to 

Scheduled Drop in Flows, at 1. 

That press release is directly relevant here for two reasons. First, it confirms that the low-

flow harm described in Plaintiffs’ preliminary injunction motion is not speculative or remote; it is 

immediate, acknowledged by the agency itself, and set to intensify on September 1. Second, the 

press release confirms that FWP is actively coordinating around the consequences of low flows and 

reservoir operations while still refusing to enact the enforcement of its decreed 1931 right that 

would abate the harm it describes. In short, the agency now publicly acknowledges that the fishery is 

in immediate peril and that flow reductions are imminent, while still withholding the one thing 

Plaintiffs have asked the Court to require: a Beaverhead-specific analysis explaining why FWP is not 

using the decreed senior right it already secured. 

TEMPORARY RESTRAINING ORDER STANDARD 

A temporary restraining order may issue to preserve the status quo until hearing and decision 

on an injunction application. Mont. Code Ann. § 27-19-314; State ex rel. McKenzie v. District Court of 

Fifteenth Judicial Dist. in and for Sheridan County, 111 Mont. 241, 107 P.2d 885 (1940). An ex parte 

temporary restraining order may be granted only if the applicant shows that the requirements of 

Mont. Code Ann. § 27-19-201(1) are met and certifies the efforts made to give notice and the 

reasons notice should not be required. Mont. Code Ann. § 27-19-315(1). In addition, where, as here, 
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a state agency is the adverse party, a temporary restraining order may not be granted unless notice 

could not be provided through no fault of the moving party. Id. § 27-19-315(2). Material allegations 

in support of such relief must be made positively and not on information and belief. Id. § 27-19-

303(2). 

ARGUMENT 

1. Plaintiffs satisfy the four preliminary injunction elements for the narrow, process-
based temporary relief requested here. 

For the reasons already set out in Plaintiffs’ Emergency Motion for Preliminary Injunction, 

Plaintiffs have established a strong basis for narrow interim relief requiring FWP to produce an 

immediate analysis and decision record in relation to its failure to protect the Beaverhead River 

flows. Plaintiffs’ merits showing is substantial because the Beaverhead right is decreed and 

enforceable; because FWP’s own science documents fishery decline tied to low flows; because 

FWP’s own policy materials recognize that small increases in flow can matter and that calls serve to 

maximize fish habitat under low-flow conditions; and because FWP’s own public-trust and 

reexamination materials show that the agency itself treated these quantified rights as rights that must 

be explained and administered. See PI Exs. 1–5. 

Likewise, irreparable harm is immediate and acute. The new FWP press release confirms that 

reduced outflows are imminent, that a full recreational closure will begin September 1 in the Clark 

Canyon Dam to Pipe Organ reach, and that the river is already in drought-related crisis. Ex. A. If the 

Court does not act now, the very period during which preventive agency action matters most will 

pass without any explanation from FWP. The balance of equities favors Plaintiffs because the order 

sought here is limited in scope, is directly related to unambiguous and existing legal duties of the 

agency, requires affirmative agency decision-making compliant with legal duties, while affording 

agency discretion in the ultimate outcome, and in so doing reinforces statutory and constitutional 

policies of the utmost importance. The public interest favors transparency and accountability from 

the State agency that both holds the Beaverhead instream flow right and manages Montana’s public 

fishery resources. 

2. Ex parte relief is warranted because the threatened harm will begin before ordinary 
motion practice can protect Plaintiffs’ interests. 

Plaintiffs recognize that ex parte temporary relief against a state agency is an extraordinary 

remedy and that Mont. Code Ann. § 27-19-315(2) imposes an additional notice limitation. Plaintiffs 

submit that this is one of the unusual circumstances warranting such relief because the threatened 
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harm is set to begin on September 1, 2026, before the ordinary briefing-and-hearing process 

appears likely to provide meaningful protection. 

Plaintiffs have already filed and presented their preliminary injunction motion. Nevertheless, 

Plaintiffs have now been informed that the Court intends to await a response from the State before 

acting. Through no fault of Plaintiffs, that means the requested hearing and decision on injunctive 

relief may not occur before the low-flow reduction acknowledged in FWP’s own August 28, 2026, 

press release takes effect. Thus, the reason notice should not be required for this temporary 

application is not that Plaintiffs attempted to proceed in secret; it is that the timing of the threatened 

injury has outpaced the ordinary opportunity for an adversarial hearing. 

In these circumstances, the temporary restraining order Plaintiffs seek is properly limited. It 

preserves the Court’s ability to provide meaningful relief by requiring FWP, before the announced 

low-flow reduction takes effect or immediately upon its taking effect, to produce the analysis and 

decision record that will allow the Court to then assess the merits of requested injunctive relief at the 

necessary show-cause hearing. 

CERTIFICATION REGARDING NOTICE 

Counsel for Plaintiffs certify that Plaintiffs have already filed and presented their Emergency 

Motion for Preliminary Injunction and have pursued relief through ordinary channels. Plaintiffs seek 

this ex parte temporary application only because the imminent harm acknowledged in FWP’s new 

August 28, 2026 press release is set to begin on September 1, 2026, before a show cause hearing 

appears likely to occur, and therefore the delay is occurring through no fault of Plaintiffs. Plaintiffs 

respectfully submit that immediate relief is necessary to preserve the Court’s ability to provide 

meaningful review of constitutional and statutory harms before the threatened injury takes effect. 

REQUESTED RELIEF 

Plaintiffs respectfully request that the Court immediately enter a temporary restraining order 

requiring FWP, on an emergency basis and pending hearing on the preliminary injunction, to 

produce, file, and serve a Beaverhead River analysis and decision record addressing: 

1. The operative status, scope, flow rate, and enforceable priority of Water Right No. 41B 

194351-00; 

2. Whether FWP concludes that Water Right No. 41B 194351-00 is presently being met; 

3. Whether current natural inflow is being intercepted, stored, or otherwise prevented from 

satisfying Water Right No. 41B 194351-00; 
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4. Whether the East Bench/BOR direct-flow right, Water Right No. 41B 40850-00, or any 

other junior Beaverhead River direct-flow rights are impairing Water Right No. 41B 194351-

00; 

5. What commissioner, district-court, DNRC, BOR, or other operational remedies FWP has 

considered; 

6. The legal, hydrologic, biological, and administrative reasons for any decision not to assert 

Water Right No. 41B 194351-00; and 

7. How continued non-action is not detrimental to the Beaverhead fishery in light of FWP’s 

own science, policy materials, and public-trust guidance. 

Plaintiffs further request that the Court prohibit FWP from satisfying this temporary order 

through a conclusory statement or generic reference to the challenged Instream Flow Protocol 

alone. 

CONCLUSION 

FWP has now publicly confirmed what Plaintiffs’ preliminary injunction papers already 

established: the Beaverhead fishery is under immediate threat, a reduction in flows to benefit junior 

storage rights is imminent, and the agency is not and has not made call on its uniquely senior 

instream flow rights, which are capable of mitigating harm to public trust resources. Because the 

Court’s ordinary hearing process may not occur before that harm takes effect, and because the relief 

Plaintiffs seek has the ability to cause the agency to change course and stop this harm, Plaintiffs 

respectfully request that the Court issue an emergency ex parte temporary restraining order pending 

hearing on Plaintiffs’ preliminary injunction motion. 

Respectfully submitted this 28th day of August 2026. 

FERGUSON & COPPES, PLLC 
A Natural Resource Law Firm  

 
By: /s/Graham J. Coppes 
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Emily F. Wilmott 
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Beaverhead River fishing closure to begin
early due to scheduled drop in flows
Area between Clark Canyon Dam and Pipe Organ FAS to close
Sept. 1
DILLON – A portion of the Beaverhead River will close to fishing earlier than normal
due to drought conditions and a subsequent reduction in flows.

A full fishing closure will begin Sept. 1 from Clark Canyon Dam to Pipe Organ Fishing
Access Site. The seasonal spawning closure in that reach, which runs Oct. 1 through
the third Saturday in May, will remain in place regardless of river conditions.

The early closure comes following coordination between dam operators, irrigators,
and Montana Fish, Wildlife & Parks. To help address declining water levels in Clark
Canyon Reservoir after years of drought, dam operators plan to reduce outflows
starting Sept. 1, which is about a month earlier than normal for winter flows. Current
inflows to Clark Canyon Reservoir are only 157 cubic feet per second, with the
reservoir at less than 30 percent of capacity. Several large water users downstream
will also cease irrigation operations Sept. 1, in part, to help minimize impacts to the
Beaverhead fishery.

Low flows create stressful conditions for fish, making them more susceptible to
excessive mortality from angling. FWP’s drought criteria provides for angling
restrictions and closures based on stream flow and temperature thresholds. FWP staff
will continue to monitor flows and water temperatures in coordination with dam
operators in an effort to avoid additional fishing closures downstream of Pipe Organ
FAS.

Other fishing regulations still apply for the Beaverhead River. To see the current
regulations, click here. For current restrictions and closures of Montana waterbodies,
click here.
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