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MONTANA FIRST JUDICIAL DISTRICT COURT 
LEWIS AND CLARK COUNTY 

UPPER MISSOURI WATERKEEPER, 
ALLIANCE FOR THE WILD ROCKIES, and 
SAVE THE BULL TROUT, 

 
              Plaintiffs, 
 
v. 

 
MONTANA DEPARTMENT OF FISH, 
WILDLIFE and PARKS, 
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             Defendant. 
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 I, Toby Swank, hereby declare under penalty of perjury that the following is true and correct: 

1. My name is Toby Swank and I live in Bozeman, Montana. I have been a Montana resident 

since 1993, fishing the various watersheds around the state since that time. 

2. I have been in the fly fishing industry for 26 years as a fly fishing guide, fly shop owner, and 

have been a licensed outfitter in the State of Montana since 2004. Today, I own and operate 

Fins and Feathers Guide Service, which is based in Bozeman, offering guided fly fishing trips 

on a variety of watersheds throughout the state. 

3. I myself personally recreate on these same rivers and spend approximately 100 days per year 

on these and other Montana waterways for either personal or professional use. 

4. I have specifically fished and recreated on the Beaverhead River for approximately 28 years 

and have had a special permit for outfitting this river since 2024. 

5. Because clean, healthy waterways go hand in hand with healthy wild trout fisheries, I try to 

stay abreast of scientific consensus about both threats to wild trout fisheries, and proven 

conservation strategies. I have kept abreast of and researched publicly available reports and 

publications from Montana Fish, Wildlife and Parks and other scientific authorities 

concerning leading bang-for-buck strategies for wild trout conservation and understand that, 

generally, such strategies include protecting instream flows and healthy water quality. 

6. Because my personal and professional interests are in wild trout conservation, I support and 

am a member of Upper Missouri Waterkeeper. I strongly believe in the value of citizens 

holding their government accountable to protect public trust resources, such as wild trout 

fisheries, and support the organization's efforts to do so in the above captioned case. 

7. I have read about and am familiar with the basis claims in this case, including Upper 

Missouri Waterkeeper's challenge to Montana Fish, Wildlife and Parks’ informal policy 

restricting how it implements public instream flow rights on wild trout streams across the 

State. I also understand the Fish, Wildlife and Parks’ instream flow water rights are based on 

best available science thresholds of minimum needs for healthy trout fisheries.  

8. Because of my personal and professional interests in wild trout fisheries and healthy rivers, I 

try to stay current on river conditions and threats to key Montana rivers and the fisheries 

they've traditionally supported. 

9. The Beaverhead has traditionally hosted world-class wild trout fishing opportunities in terms 

of both large fish and many fish. It is a unique fishery that offers an on-the-water experience 

unlike any other in the state, for local and visiting anglers alike. 
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10. However, I am aware of publications from the Montana Fish, Wildlife and Parks in recent 

years documenting the decline of many wild trout fisheries in western Montana, including 

the Beaverhead's fisheries. 

11. My personal experience on the Beaverhead is that when flows drop to less than 150 cfs, 

recreational opportunities become substantially limited, including by virtue of the waterway 

itself being diminished in scale and size, and because such low-flows typically correspond 

with negative water quality trends such as unhealthy, warm water temperatures that I 

understand are harmful to trout. 

12. I am aware that Montana Fish, Wildlife and Parks holds a public instream flow right on the 

Beaverhead River below Clark Canyon Dam and, despite holding this right, that the agency 

has not made call on that water right to bolster flows in the river.  

13. I received an email from the Fishing and Outfitters Association of Montana, of which I am a 

member, sharing the news that the Bureau of Reclamation and Fish, Wildlife and Parks 

would be dropping outflows from Clark Canyon Dam in the Beaverhead River to 25 cfs 

effective September 1, 2026. 

14. I am concerned that such low flows are both inadequate to support any reasonable 

recreational uses on the Beaverhead River, and so too are inadequate to support healthy river 

conditions for the wild trout fishery. My personal experience on the Beaverhead and many 

other Montana rivers is that improvements in flows improve and bolster recreational use 

generally, and specifically bolster fishery habitat, including mitigating unhealthy warm water 

trends, improving foraging and cover for macroinvertebrates, and improving foraging and 

cover for wild trout themselves.   

15.  I am particularly frustrated by the lack of transparency about how, and why, the government 

agency with a public instream flow right for hundreds of cubic feet per second in flow is not 

using such a right when the conditions on the ground would stand to benefit. More 

specifically, I know that the Beaverhead's brown trout population spawn in the Fall, and that 

stable flows generally improve spawning and population recruitment in wild trout fisheries. I 

likewise know that with regional wild trout fishery population numbers being near all-time 

recorded lows, and with persistent drought and high pressure use on our waters, there is a 

lot of sense in providing improved base flows in the Beaverhead to support this important 

fishery. 
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16. On the whole, I am concerned that Montana Fish, Wildlife and Parks is not following best 

available science nor transparently disclosing to the public how it is implementing public 

instream flow rights, including on the Beaverhead. I enjoy and rely on cool, clean rivers and 

Montana's traditionally robust wild trout fisheries. However, I've seen first-hand trends in 

negative river conditions and fishery declines in recent years and am very concerned that the 

State of Montana is not doing everything within its power to protect our waterways and wild 

trout fisheries from unreasonable - and preventable - harm.  

17. The harm to my interests would be reduced and mitigated if this Court were to order Fish, 

Wildlife and Parks to immediately publicize an agency decision on how and why it is 

applying its year-round instream flow right on the Beaverhead in the face of the Bureau of 

Reclamation's publicized intent to reduce the river's flow to 25 cfs effective September 1, 

2026. 

I declare under penalty of perjury that the foregoing is true and correct. 
 

Executed this 26th day of August 2026 in Bozeman, Montana. 
 
/s/ Toby Swank 
Toby Swank 
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I, Graham J. Coppes, hereby certify that I have served true and accurate copies of the foregoing 
Affidavit - Affidavit in Support to the following on 08-27-2026:

Timothy M. Bechtold (Attorney)
PO Box 7051
317 East Spruce Street
Missoula MT 59807
Representing: Alliance for the Wild Rockies, Upper Missouri Waterkeeper, Save the Bull Trout
Service Method: eService

Guy Andrew Alsentzer (Attorney)
24 S Willson Ave, ste 6-7
Bozeman MT 59715
Representing: Alliance for the Wild Rockies, Upper Missouri Waterkeeper, Save the Bull Trout
Service Method: eService

Emily Wilmott (Attorney)
425 E Spruce
Missoula MT 59802
Representing: Alliance for the Wild Rockies, Upper Missouri Waterkeeper, Save the Bull Trout
Service Method: eService

Kelly Elizabeth Nokes (Attorney)
P.O. Box 8359
Missoula MT 59807
Representing: Alliance for the Wild Rockies, Upper Missouri Waterkeeper, Save the Bull Trout
Service Method: eService

Alexander Rocco Scolavino (Govt Attorney)
1420 E 6TH AVE
HELENA MT 59601-3871
Representing: Montana Department of Fish, Wildlife and Parks
Service Method: eService

Hamilton Q. Platt (Govt Attorney)
1420 E 6TH AVE
P.O. BOX 200701
HELENA MT 59620-0701
Representing: Montana Department of Fish, Wildlife and Parks



Service Method: eService

 
 Electronically signed by Taylor Haas on behalf of Graham J. Coppes
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